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Court of Appeals of the District of Colombia 

No. 2843. 

The Capital Traction Co., <fec., Appellant, 

vs. 

Madeline A. King, &c 


a 


Supreme Court of the District of Columbia. 
At Law. No. 54547. 


Madeline A. King, Administratrix of the Estate of John L King 

Deceased, Plaintiff, g ’ 

The Capital Traction Company, a Corporation, Defendant 


United States of America, 

District of Columbia , ss.‘ 


5":?° f th ' Di “* 1 •' 

hereinaflor mentioned, the following panerTwere'^ft^'anV* 16 
mgs had, in the above-entitled cause, to wit: d d pr0Ceed ' 


Declaration. 

Filed April 4, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54547. 


Madeline A. King, Administratrix of the Estate of John L King 

Deceased, Plaintiff, mg ’ 

VS 

he Capital Traction Company, a Corporation, Defendant 


tion have been ’ du^^nted anf^^eiT bXh 6 ^ 18 ° f administr a- 
the District of Columbia, upon the Estate A ! jV* ? Urt o{ 
sues the Defendant, the Capital TracHcnP L ‘ Kmg > deceased , 
having an office and doing Cni, to X SW*, a corporation 
that heretofore, to wit, of Zy^f 'Jg* A ° f g>“< f °I 

1—2843a y P ’ A ‘ D - 1911 > ^ 








2 


THE CAPITAL TRACTION CO., ETC., VS. 


prior thereto, the defendant was, as it still is, the owner and operator 
of street cars, carrying passengers for hire, along certain streets and 
avenues in the City of Washington, District of Columbia, among 
others, over and along Pennsylvania Avenue South, at and near its 
intersection with Sixth street west; and the said John L. King de¬ 
ceased, on the day and year aforesaid was crossing Pennsylvania 
Avenue at the intersection of said avenue south, with sixth street 
west, at about the hour of 9:30 o'clock P. M., when a car operated 
by defendant’s servants, reached and continued across said inter¬ 
secting point, going east at a rapid rate of speed, and the plaintiff 
avers that then and there it l>eoame and was the duty of the defend¬ 
ant, its agents and employes in charge of its cars to manage, control, 
and run them in the manner provided by law, and to avoid injury 
and damage to persons lawfully crossing its tracks, or to any 

2 persons on said Pennsylvania Avenue and to cause its said 
cars to be run east along Pennsylvania — at a rate of speed not 

to exceed twelve (12) miles an hour, and at a rate not to exceed six 
(6) miles an hour at the intersection of said Sixth Street with said 
Pennsylvania Avenue, and to cause said cars to stop at the west side 
. of Sixth Street for any passenger or passengers desiring to board 
said cars at said point of intersection, and to give due and proper 
notice of the approach of its cars to any person or persons upon or 
near the tracks of said company, so as to avoid collision with such 
persons, including plaintiff’s intestate; but that regardless of its 
duties in the premises, the defendant carelessly and negligently 
caused a car. proceeding East along said Pennsylvania Avenue, to 
run at an unlawful and dangerous rate of speed along said Pennsyl¬ 
vania Avenue and at the intersection of said Sixth Street with said 
Pennsylvania Avenue, to wit. at a rate of speed greater than al¬ 
lowed by law. and neglected and failed to give the deceased any 
proper signal or warning of the approach of its car along said 
Pennsylvania Avenue, or of its intention to run said car at the 
intersection of said Pennsylvania Avenue with Sixth Street, at such 
unlawful and dangerous rate of speed, and caused said car to run 
past said intersection point, and made no proper effort and used no 
proper precautions to stop or slacken 'the speed of its said car; 
whereby, and in consequence of all of which negligence of the de¬ 
fendant, its agents and employes, and without any negligence or 
want of due and proper care on the part of the deceased, who was 
conducting himself prudently, and in a lawful manner, the car 
violently struck and collided with decea^d. at said intersection of 
Sixth Street west, with Pennsylvania Avenue, South, and in- 

3 dieted upon him serious and fatal injuries from which he 
lingered, and lingering, died on the 14th day of April, 1911. 

And by reason of the premises and the statute in such case made 
and provided, an action for damages has accrued to the plaintiff, in 
the sum of Ten thousand Dollars, ($10,000), and the plaintiff 
claims the sum of Ten thousand Dollars, ($10,000) besides costs. 

FREDERIC R. WHIPPLER, 

Attorney for Plaintiff. 
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MADELINE A. KING, ETC. 


Plea. 

Filed April 18, 1912. 

* * * * * * 

th t e def « ndant in ‘he above en- 

and form therein alleged. y * ,S " 0t Ru,lt - V in the manned 

R. ROSS PERRY, 

Attorney for Defendant 

Joinder of Issue. 

Filed May 8, 1912 

* 

the T iv“ j i eau.i" e the plea ° f the defe " da "t filed in 

FREDERIC R. WHIPPLER, 

Attorney for Plaintiff. 

Memorandum. 

fioSpt' defendant to ffl, ridi . 

^ • Additional Plea. 

Filed September 17, 1913 
* * * * ’ * 

titS cause,'^ith'™aveof^Conrtfi y ’t t K e ^ < ^ e ^ nd u nt - in the “hove en- 

plea to the declaration of the nlaTntifT >ta "' ed ’ for a further 

hy R. Ross Perry, its attornev!TnL’and difends I™*’ AdmX ,' 

declaration Alleged' Ss^plStS n^VoM’"* ^ ^ 

fcswss 

leged illegal rate of snLd of ™ f iV md „' n|ur >' and the al- 

the defendant, its agente and ^nte as a^eSl^ft"? ° f 
tion aforesaid, the said nlmntjff’o • tW a ' err ®d in the declara- 

and without proper care for his own* 0 ^/*° rar elessly, negligently 
therefrom, stepped in the path of tho & et ‘ V ai u* although warned 
fendant under such rircuStances a^ Wachmg car of the de¬ 
part of the .said plaintiffs intestate onnt ne ^ 1 Rence on the 

aforesaid. And fhfs iff 
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4 THE CAPITAL TRACTION CO., ETC., VS. 

fore it prays judgment if the said plaintiff ought to have or main¬ 
tain his aforesaid action against it. R ROgg pERRY) 

Attorney for Defendant. 

Memorandum. 

February 3, 1914.—Verdict for Plaintiff for .$10,000. 


Motion for New Trial. 
Filed February 5, 1914. 


Now comes the defendant. The Capital Traction Company, and 
moves the court for a new trial in the above entitled cause, and fo 

reason? therefor shows to the court. 

' 1. That the verdict is contrary to the evidence. 

■i That- the verdict, is contrary to the weight of the evidence. 

3. That the verdict is contrary to the law as given to the jury t>y 

the Court. . . . 

4 That the Court erred in instructing the jury. 

,< That the Court erred in admitting evidence contrary to law. 

6. That the Court erred in refusing to admit competent evidence 

adduced hv the defendant. 

7 That the damages given by the verdict are excessive. 

8. That the Court erred in refusing eertain instructions prayed 

'' 9.'' Th a t ° th o' Ooi i rt erred in granting eertain instructions prayed 

10^Tha'l*the verdict in this case is based on testimony demon¬ 
strable false and that, to permit said verdict to stand would not only, 
the defendant respectfully submits, shock the principles of justice, 
hut put a premium on plain and unmistakable perjury. 

FRANK .T. HOGAN, 
Attorney for Defendant. 

Messrs. Wilton J. Lambert, Frederick R. Whippier, and Rudolph H. 
Yeatman, Attorneys for Plaintiff: 

Take notice that the above motion will he for hearing Friday, 
the 13th day of February, 1914, at ten o’clock a. m., or as soon 
thereafter as counsel can be heard. ^ ^ y H0 (t AN> 

Attorney for Defendant. 

Service of copy of the above motion and notice hereby acknowl- 
edged this 4th day of February, y LAMBERT , 

Attorney for Plaintiff , 








MADELINE A. KING, ETC. 


6 Supreme Court of the District of Columbia. 

Friday, March 13th, 1914. 

son ScT P Sn P r Uant to adj ° Urnment > Hon ‘ Thos ' H - Ander- 

* * * * * ‘ * * 

Upon consideration of defendant’s motion for a new trial filed 

ime n i s y h^ att0rney ' /V 8 °^ dered tha ‘ said motion be and t£ 
w^ 6 <• he .r e by overruled and judgment on verdict is ordered 
Wherefore ,t is considered that the plaintiff herein recover ^fdie 
t /®" d i int *h®. su I n of Ten Thousand Dollars ($10,000.00) with in- 

SiThat\t te u«:^ th of "* te * Jed 

From the foregoing the defendant by it« attorney in open court 
a bond n fo P oner t° the C « Urt of , Ap Peals, whereupon the penalty of 

TrtS T„r , S e iSlLf. ,,p '“ d “ ■ ^ ”2* 

Memoranda. 

Anri! 8 nut '^? peal bond approved and filed. 

vE“ t 

i’-js'tas j.” b r*iOT4 if TSrj, Mh r ,«; 

record, to and including July 20, 1914 transcnpt of 

tended 6 to 4 and^including 6 Augi'ist'l* t914°an^ X ^ eP fil° n t ex ' 

record, to and including August 20 1914’ ° ° transcn P t °f 

s' 4 « r '«■» «• 

wR »i SSa'Mil "I Ml , " rth<r »; 

record, to and including Sep£mber 10 1914 tranSCnpt ° f 

August 25, 1914.— Bill 0 f Exceptions submitted 

25 6 i9 ra ir ript ° f —«- 

« th^extended' ^1^4 SiSffP 1°^ 

fU tnu eXt il^5 ° f ^ 

tend^Tand including^ebr^'IsTsi^ ° f reCOrd fUrther eX ' 



0 


THE CAPITAL TRACTION CO., ETC., VS. 


♦ 


I 


February 12, 1915.—Time to file transcript of record further ex¬ 
tended to and including March 15, 1915. 

March 9, 1915.—Time to file transcript of record further ex¬ 
tended to and including April 1, 1915. 

March 30, 1915—Time to file transcript of record further ex¬ 
tended to and including April 15, 1915. 

April 14, 1915.—Time to file transcript of record further ex¬ 
tended to and including May 1, 1915. 

April 29, 1915.—Time to file transcript of record further ex¬ 
tended to and including June 1, 1915. 

Mav 29, 1915.—Time to file transcript of record further extended 

to and including July 1, 1915. 


9 Supreme Court of the District of Columbia. 

Wednesday, June 2nd, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

The Court, having this 29th day of May 1915, signed the Bill of 
Exceptions, taken at the trial of this cause, now hereby orders the 
same of record nunc pro tunc. 

Note. —This entry belongs under date of May 29th 1915. 

Bill of exceptions was not handed to me until this June 2nd 1915. 
1 FKEI). C. O’CONNELL. 


I 


<1 
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Assignments of Error. 

Filed June 14, 1915. 

******* 

The trial court erred— . . e 

1. Tu admitting in evidence, over defendants objection, section o 

of the Interstate Commerce Commission’s “Regulations for the oper¬ 
ation and equipment of street railway cars in the District of Colum¬ 
bia”, adopted under the alleged authority conferred upon said Com¬ 
mission bv Public Act No. 134, approved May 24. 1908. 

2. In overruling defendant’s objections to. and permitting plain¬ 
tiff’s counsel, on cross examination, to elicit, testimony of the witness 
Edwards respecting his acts and statements, and statements made 
bv other persons, several days after the accident which resulted in 
the death of plaintiff’s intestate, and respecting the seeking by the 
witness Edwards of employment in the City of Baltimore with a street 

railroad company after the said accident. , . 

3. In overruling defendant’s objection, and admitting in 
10 ' evidence, on cross examination of the witness Edwards by 

plaintiff’s counsel, alleged statements made, and instructions 
and directions given, by the witness Hill to Edwards subsequent to 
the accident in question. 




Madeline a. king, etc. 

tha 4 t the «"S^hSef 2 JS" ‘° «*«d to show 

her family in connection with the e f’- represented the plaintiff and 
was brought. C ° nnettlon " lth the claim to recover which this suit 

by defendant'to'the^witness*W heaHey ^b v whicKT I ,ropounded 

excluding testimony proffered bV h^ f a " L Kin «- and in 
88 id Wheatley, as Attorney^ anneUd *° show that the 

and cross-examined witnesses esneoinIK- ^ lrH J uest and examined 
since deceased, who there testified reen' t 1 e ”j*tness Amos Brown, 
the said John L. King came to his death. 1 "* ° manner in which 

mony^ffe^d by"defenZnftendi'nT 1 °° ‘° “t excludin g the testi- 

that , the said II. Win- 

decedent’s family, and beneficiary in thu^ 1 *"** ° f ,f n ' ember of the 
ner’s inquest over the body of the said roh^T 01 *- 8 tende ? f , he Coro ' 
resented the interests of tho ft «,vi fn *i * 0 ln ^ in & an <i there rep- 

examination of 5ndlon?^* took P art > n the 

Amos Brown, who testified under oaHi :l / V l . T< ‘ rr0£r ‘ tt<M f the witness 
ness to the accident resulting in the I! *"'’"?!', an T eye " itr 

-«'<»»-" ,i ? vi„ K di s:r;„ < 3 h i .°',htr **• L - 

o*eS"r,Z‘J72 i£ZZ! «~y 

.. wiviwra ir? Ft® ^ 

in this ease, in which proceedino^hoth ® s ® m . e as tliat in is.sue 

ent action had opportStoi^fexaminV" in the pres * 

proved by the testimony in this case di^AuUt 'l^Tqio’ l h °’ as 
rectness of the transcript of the record of 1 ? 1 ^’ **? e cor- 

having been shown in this <-a«e I,,- t i,„ °/ said browns testimony 
graphically re,,orte,l the ^me ' Wltn68S Budlon »- wh ° ^o- 

in the^ircuSncJof thfs "^'‘the^daction Tri/™ 1, f ° r that ’ 
tuted a plain abuse of discretion mdewablfon ap^ 6 ^ C ° nSti ’ 

FRANK J. HOGAN, 

Attorney for Defendant. 

Designation of Record. 

Filed June 14, 1915. 

/o\ ddle P^ea of the defendant 
(3) The plaintiff’s joinder of issue. 






8 


THE CAPITAL TRACTION CO., ETC., VS. 


(4) Defendant granted leave to file additional plea (memoran¬ 
dum). . 

(5) Defendant’s additional plea. 

(6) The verdict for plaintiff (memorandum). 

(7) The defendant’s motion for new; trial. 

(8) The order overruling motion for a new tnal and judg- 
12 ment on verdict, and noting of appeal bv defendant. 

(9) Memorandum of filing and approval of supersedeas 

(10) Memorandum of time to submit bill of exceptions extended 
from time to time to August 25, 1914, inclusive; and time to file 
transcript of record extended from time to time to July 1, l«.lo, 

inclusive. . . . , 

(11) Order making bill of exceptions part of record. 

(12) The assignments of error. 

(13) This designation. FRANK ; HQGAN 

Attorney for Defendant, Appellant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Colombia , ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, herehv certify the foregoing pages numbered from 1 to 
12 both inclusive, to l>e a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54o4< at Law, wherein Madeline 
\ King Administratrix of the Estate of John L. King, deceased, is 
Plaintiff and The Capital Traction Company; a corporation, is De¬ 
fendant, as the same remains upon the files and of record in sai 

^testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 

this 17th day of June, 1915. 

[Seal Supreme Court’ of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


# 




Madeline a. king, etc. 


14 Filed August 25, 1914. 

I 

In the Supreme Court of the District of Columbia. 

At Law. No. 54547. 

Madeline A. Kino, Administratrix of the Estate of John L. King 

Deceased, Plaintiff, g ’ 

VS 

The Capital Traction Company, a Corporation, Defendant. 

"’ll,*?" I La . ,nber ‘> Rudolph H. Yeatman, and Frederick R Whin 
pier, Esquires, Attorneys for Plaintiff: 

I lease take notice that tlie defendants Kill nt 
above entitled cause conv nf u-ltuU n b l . exceptions in the 

at the time of thT’^L of this n h “ served on you 

Court for settlement August 25 1914 ath»iTn’ 1 e . SU lll 'itted to the 

thereafter as counsel may S be heard.' ^ °’ cl ° ck a/ m ’ or as 3000 

FRANK J. HOGAN, 
Attorney for Defendant . 

anS'bill of e C xcitioni‘in t a&nrided her " ith C ° P l ° f defe “ d ' 
this 14th day of August, 1914 d C8USe ’ 18 atkn owledged 

WILTON J. LAMBERT 
RUDOLPH H. YEATMAN 
FREDERICK R. WHIPPLER, 

Attorneys for Plaintiff. 

^ Pill of Exceptions. 

Filed August 25, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. &o. 54547. 

Madeline A. King, Administratrix of the Estate of John L. King 

Deceased, Plaintiff, g ’ 

VS 

The Capital Traction Company, a Corporation, Defendant. 
Anderson 6 'and'^^ury" January {«*» 

Hioures, who testified that at tlj Km ’ a witness Peter 

SS» AS ’CZ T- 
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Street; on the night of April 5, 1911, about 9.30 o clock, lie was on 
the South side of Pennsylvania Avenue near Sixth Street, near 
Radv’s Cafe, next to the Howard House, the Howard House being 
on the Southwest corner of Sixth and Pennsylvania Avenue; he was 
in the middle of the street at that time, there was rain that night, he 
had a little cart and watched to see that nobody would strike him; he 
had seen the car come from Seventh Street to go to the Capitol and 
seen the car was verv fast; they had six or seven points of electricity, 
that is about eighteen to twenty miles an hour ; and another car 
coming from the Capitol to go to Fifteenth Street; he was oommg 
from Seventh Street and saw’ the car in the middle of the block, 
between Sixth and Seventh because he was looking around and he 
had moved about 5 feet when he saw the car stopping in front of 
the St. James Hotel; he went to see what happened because 
16 he heard a noise like the falling down of a box, and seen a 
man lving down on the North side of the track of the electric 
car- the police officer called on him to help pull the man out, and 
he did so and helped put him in an automobile and took him to a 
hospital on Fifteenth Street ; he went to the hospital with the injured 
man and stayed about five or ten minutes; he saw the man coming 
dow’n from the North side in front of the Atlantic Hotel (which is 
on the Northwest corner of Sixth Street and Pennsylvania Avenue); 
he did not know whether he was Mr. King or anybody else but saw 
him coming down from the hotel; witness was not over lo fee t Jrom 
the car w’hen it struck the man; the car stopped in front °‘ ®;t. 

James Hotel, on the Southeast corner of Sixth and Pennsylvania 
Avenue, witness thinks about 45 or 50 feet; the front of the car had 
passed the East side of Sixtli Street when it stopped: witness had 
also seen car coming from Capitol to White House, that car stopped 
near Seventh Street and the motorman came back to see what hap¬ 
pened; at the time the car struck the man, the West hound car was 
near Seventh Street, and there was no West hound car nearer the 
point of the accident than Seventh Street; when the car that struck 
the man reached the corner of Sixth Street it never stopped, it was 
coins just as fast as could be and going still fast, he never slowed up 
at all' eoinc across Sixth Street, he went just still fast, he ne\er 
stopped, he stopped only once in front of the St. Janies Hotel; there 
was no hell run. no signal or gong at all; he tust heard a little noise 
like vou would drop an empty box or a full box, that was when the 
car was passing Sixth Street; it was the noise of the striking; the man 
came across from the front of the Atlantic Hotel, he was walking, 
witness can not sav whether he was looking or not; he did not notice 
which way the man was looking as he was going across the street. 

he had no eves to tell about that. , , 

17 On cross-examination, the witness testified he is about 

twentv-three vears old, can write and read; has never run a 
street car. was broken in on a steam car at home, never ran an elec¬ 
tric car at anv time; had a cousin that worked on the electric line 
in Baltimore and he teaches witness at the present time as soon as 
he came from home; he told witness all about the electris and ow 
the car runs and how the car stops and all about that, and that is the 




MADELINE A. KING, ETC. 

fcr, six or f ven « of 

the car pass him and Ws ,^T y l'u nia Avenue i he saw 

or seven points electri* thp mp >t„ f nil ‘ that a car that had six 
miles”; from what hTs’cmwi^f uT" e< !', l d g0 e >ghteen to twenty 
«o seven p"of ele'tri, co dd J ul ‘ hat 8 havin « trow six 
says this car that pa««ed was on from^**?" ° r t " ent '' miles, witness 
told him the car Cs „oinf t °. Se y en P oints - asked who 

he said he saw ft when it L^T . elghtee " *<? twenty miles an hour, 
next block and stopped - if f , P ,.„ r lm ’ a ? d tle motorman taken the 

r r* »«asr/aii r 1 ? *» 

;s a ssa *•% f ~ 

was running over twentv milp« on hJ . 7u 101(1 that man the car 

to his knowledge and he told him th#> H th<? man C ? me three ^ mes 
miles an hour told him flo car . was runnin £ over twenty 

"ft. he Z'noSeai & ZlJ tekeT * #W,to “ « 

ployed Ch / rles U - «ihaon, em- 

hered Mr. Gib^n he said'bt did "s' 18 " 1 ’ a 'Y d asked if h e remem- 
look like the man wbo eot a him ’ he "ot 

same man, witness does not remember 'Pb^nn*” 6 ^’ lf - he 18 the 
shown a writing datedToril 7 mTi he K ' ltn ^ was 
18 full, and testified thMriLat^e the^^- 861 f ° rth in 
. . in his writing; that the date Anrif 7 1 Q 1 • h -“ V'! tn « and 

Stop with the front end tat l ,?'!” coming “» a full 
St. About 15 or 20 feet in he rear if h ‘ he , east curb of 6th 
tracks 1 saw a white man about 50 vLrs^f’ace"^?^ 6 ^ ‘ h ® 0811 

and when I reached him he was unconscious Thi 

running about 8 miles an hour w t W1 ° 1 ! 8, . e oar had been 

had rung his gong m, i e no an „o?°rememL T r ffingT 
to the Emergency Hosnital in on «,!! nea ^ n S Jt - He vva« removed 
nett, and I wentlifhTem I did not nnH 1 ® °"’ ner ' h >’ a Mr. Bar¬ 
ing prior to the accident nor did T d/t^^ vf 8 ', VeSt bound car pass¬ 
man. I did not see the man until ft l' ® ^ ° f li( i ,,or on the 
and he was in the act of falling. moment the car passed him 

PETER HIOURES. 

April 7, 1911.” 

at his home 2 n irFour W a h nd-one°hrif t Street 6 N 6 fh" 8 ° f April 7 ’ 1911 » 

statement to Mr. Gibson. Heanswertd’ ‘ 0 °?/?’ be n l ad e that 

miles, I told him eighteen or twentv miles” c?, 1 ' n * ,e him eight 

to question, he said he had heard counsel ™d in res P°nse 

ment and understood what wa« read - «.t^ d ,1 ? e fho ve quoted state- 

statement as it was wriZ and aJ’it l^d^^ he made ‘hat 

rmen, and aa it had just been read to him, 
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to Mr. Gibson he answered, “I don’t know what I said to him”; 

asked again if he did not make that statement to Mr. Gibson a 
asked again indicatcd he answered that he did not te 

Id him everything in there, that he gave him the statement, bu 
19 never said the L was going eight miles; asked why he signed 
the naner and dated it, he said because they wanted it in court and 
he spoke not so much English as he speaks 

the man came to his house several times and lie do i t knotno>od> 
to eSn to him; he told the man after he asked him; we had to 
have two or three men to explain to him”; as to "hv le signe 
statement if it did not contain a true statement of what he stud 
“the man told me the place to sign and, of course, I signed , 

™ “g» tk. p.|«r ™<1,1 k T i. ™ “ d 

1 sinned it” - asked why he put the date April t, ml, on the paper, 
if the man did not see him until four or five days after the accident 
he answered that the man came after two days to his home, because 
two men had come after him. and he gave three testaments; that 
counsel have got only one there, “where is the next two. ; thereupon 
witness was asked if he signed more than one and he answered Yes. 
three two more”; that he had signed three, the man had taken three 
papers from him; asked if he had signed three papers instead of one. 
he P answered “I don’t know whether I signed three or not, but I 
gave three papers. One taken two and one taken one, I remember 

^Thereupon the witness testified that he was liefore the Coroner at 
the* Morgue, down on Seventh Street, Northwest in tins case on April 
15 1911 and there took an oath to tell the truth about what lie knew 
about the case. He remembers a man sitting up much like the Judge 
in the court, who asked questions; that man asked witness ques¬ 
tions but he spoke “not so much English as I spoke now, and the 

men talked and laughed at me, and I walked out. 

Thereupon the witness answered that on the night of the accident, 
he had his push-cart with him, because he was working at Fifteenth 
and H at that time, that there was nobody with him, lie was 
20 alone, there was no friend with him. Thereupon the witness 
wa« asked whether or not at the Coroner s inquest, held at the 
Morgue between 11 and 12 o’clock on the morning of April 15, 
1911 there were propounded to him the questions and lie made the 
answers, hereinafter set forth in full in the testimony of the witness 
Percv E Budlong, and the said witness Hioures admitted haMng 
testified at the said Coroner’s inquest, but denied making the answers 
attributed to him as hereinafter set forth by the witness Budlong. 
The witness testified that the Coroner asked him a verv few ques¬ 
tions and at that time he did not speak “verv much English 

On redirect examination the witness said he came to the l nited 
States in 1907, and that in 1911 he was not able to speak much 
English, because he had spent the greater part of his time after com¬ 
ing to the United States in the company of his own native people in 
Baltimore; that he came to Washington some six or seven months 
prior to April 1911; that he has never had any trouble with his hear¬ 
ing or his sight; that the representative of the Railroad who ob- 
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English then. y P f h - e stetemen ‘ and could not read 

plJSX^^wUnefn^r th r iSSUeS 2? her part joined - the 

S^rrt 8 tha ‘ P “ was° admin^ratrix'of *!john ‘if 

April’ 5 ion , a n jj’T struck by a car at about 9.30 o’clock a m 

a;vr K ,r ir T° at sssjtjts 

Of i ,cd2. SiT”*"" "“S’ 1 '* 1 ’.«■<■* w» Hn.Uh. oigh. 

sm. h! hi'zit” Zd.rir,sr.* °»“■« >&• 
2] <*» *l» m* WASd?h.\S*X3r 

proveme^ wiT^ ITwYs n° ? 6 ^ after .«<>" in¬ 
stated bv the witness thpre Jrn° 0,lnd ly unconscious and, as already 

looked like it had b^n done with 7 h u , nd u . nd f r ‘ h « right ear which 
there was no fracture of the skull but thl moment of some kind, 
from a blood clot on the 14th of April IS*!! subse Wy 

Thereupon the plaintiff offered as a witness Tnu» t m 

book by him pwdSST 3 C , 0m 'A ,,SS . ion - who identified a 
the operation and equipment of .LT'i* 16 lead ,“ Re l? u| ations for 
Columbia, under the m.Zoniv l r ra ’ lwav pa re in the District of 
mereeO^nri^^S&rm^ UP °"i Inter?tate Com- 
following regulation! 13 ’ approved Ma y 23 > 1908,” the 

fiftJn C mfles^n Tom i^th^eitv^f rate of s Peed than 

of speed than U?Z" rail « 2,' VI* 3 i bln f ^ on -n°r at a greater rate 

Street cars shall not exceed a rate nf snJ!i K ' ? ,bll F bs °f sal, l city, 
hour at street crossings.” ftreater than six miles an 

oo biiess stated the above section was in force Anril a iqii . 

21 .ri 5 „c* gfotz ™*p>X & 

that the regulation is not pleaded tswl.f 8 ' 1 ° n , tbe ^und (I) 
any regulation is pleaded, the chn’rio l.f li, j° 1 v,ola . tlon of that or 
being the operation of the car at a rat« of 6 'l << araflon as 40 speed 
by law; (3)' the Act of Congr Js of ^ ‘? an allwed 

what the rate of sneed «hnnU expressly sets forth 

0».™» c2S«“ H a?“»?'f Intew. 

modify, nor in any wav ampnrl tho ant t r* ’ tak© from, alte*r, 
Which' expressl y provided 'for ^peed ^ mi t Mav 23 > 19 08 

ton and in the suburbs On thToffl™ f !u th f P 1 ^ of Washing 

jection of the defendant, as here stated, the Court rLse^l tulint 
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Thereupon, further to maintain the issues on her part joined, 
plaintiff offered as witness Earl C. Taupe, who ^tified that he is 
now and in April, 1911, was a chauffeur; that at about 9.30 April 5, 
1911, he was at Sixth and Pennsylvania Avenue, about opposite 
Buckev’s bar-room, which fronts on Pennsylvania Avenue West of 
Sixth Street on the North side, and is next door to the Atlantic Hotel 
at the corner of Sixth Street; he was going diagonally across the 
street to the St. James Hotel, there was a street car going East and 
a man going South on Sixth Street, “I saw the car hit the man and 
knock him down;” saw the car a few seconds before it hit the man, 
witness was about half way between the curbstone on the North side 
of Pennsylvania Avenue and the North track, which carries 
bound cars of the street car line, and the man and the car were im¬ 
mediately in front of him, but not at the time it hit the man at 
which time he supposed he was 35 feet in the rear of the car and to 
the West; before the car stopped, the rear end of it was on the West 
side of the East curbstone of Sixth Street; it went across sixth 
23 Street; the rear end was to the West of the East curbstone. 

that- is the corner where the St. James Hotel is; the man fell 
in the street directlv on a line with the West sidewalk of Sixth 
Street, and-when the car stopped the rear of the car was in the 
neighborhood of 40 feet East of where the man lay; witness called 
Police Officer Canfield; it had been raining, between a rain and a 
fog at the time; the first thing witness observed about the car was 
“that it was coming along pretty fast”; it did not slack up at all at 
Sixth Street, witness savs it did not slack up. it may have varied 
speed about one or two miles to what it was doing; noticed nothing 
to indicate an intentional stopping at Sixth Street except that motor- 
man shut his current off ; heard the controller when the motorman 
threw it off. could hear it hit; one can tell if the current is off, there 
is a nuietness in the humming; the front of the car was just al>out up 
to witness when the motorman threw off the current, and he was 
then about 50 feet West of Sixth Street; after the motorman threw 
his current off, he put it on again right away, he shut it off, and 
then right hack on, and the effect of this was “just picked the speed 
up and went right on”; did not see motorman use brake, could not 
see him from where witness was; the hell was not rung, there was no 
hell rung prior to the time he hit this man; would say the car was 
going seventeen miles an hour ; he probably was going at the time he 
reached Sixth Street fifteen miles an hour; he started to stop about 
the middle of Sixth Street ; when the officer accompanied the injured 
man to the hospital, witness, at the officer's request, took the names 
of the motorman and conductor, the number of the car and the 
names of witnesses: witness has been a chauffeur about twelve years, 
is used to driving machines and in estimating their speed. 

24 On cross-examination, witness said that on April 8, 1911, 

he lived at the McKinley Apartment House and had lived 
there on the date of the accident; that before the car struck the man 
he saw the man coming across Pennsylvania Avenue, going South 
on Sixth Street; when witness first noticed him, the man was about 
“stepping, I should say, on the North track of the Westbound 
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sign of’trying to get acros^quickly oTany thing li^thaflitn^l 
was at a point f n «* W £° 

s 5 taS& ! h * re ™ =: 

SSSafifS 

«»-« 7 ; ,h« cTcrttrs-or.h 1 ’,'^: sr.'n 

, ™^%ShZ°LT^ K “ "A 1 °!‘ h * 

from that night until the present • the rear ^ L the J tlme 

when it stopped was about 40 fept Fn«t f d of the Eastbound car 

lying; witness it s“e U wa/approxStelv th ? man was 

years old, reads the English language write! a Httle 'l 38 

AisVmr YA$r''™’ 

r5Slr!if9“-* 

knew Mr. Giteon v!!y well^^Cklwn hfife’ and teStified that he 

it was at Mr. Gibson’s request he signed that statemen y t ea, The d ^ 
shown to the witness reads as follows: he paper 

M2Si«'n 1 Hi.fl U iS L M h.p»nrf“r di h nS , i \'™‘ °' “» 

direction of the St. .iTmes HoteT wdTA I" 3 lookln « in the 
the street, between the East and West bounder f m if n 10 

sLV, s»rf sri’i SfaSfc 1 s ” ehi h « Srf'iSJ 

him and I went too. He was removed to the^Emergenc^Hospitd 
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in an automobile but I did not go, at the request of officer Canfield 
I remained, and obtained the names and addresses of the motorman 
and conductor. I cannot say if the motorman rang his gong or 
not and I did not notice any indications of liquor on the 
26 man, nor did I notice a West bound car pass prior to the 


accident. 


EARL C. TAGUE. 


April 8, 1911.” ' 


Thereupon the witness was asked whether on the 8th of April, 
1911, three days after the accident, he did not say to Gibson, and 
Gibson did not write down, and the witness sign as his statement of 
the way this accident occurred the following, which is set forth in 
questions and answers only because found impracticable to otherwise 

clearly state it: 

“April 5, ’ll about 9:30 P. M., I was standing in front of the 
Metropolitan Hotel entrance and happened to be looking in the 
direction of the St. Janies Hotel. ? Is that true? A. No, I did 

not say that. , , 

Q. You did not tell him that? A. Not quite those words. 

Q. I do not mean in those words; did you tell him that fact? A. 
No. sir. not that I was standing in front of the Metropolitan Hotel. 

Q. Did you not then say to him: “When I noticed a man falling 
to the street between the east and west bound car tracks.” Did you 

tell him that? A. Between the east and the west- 

Q. That you noticed a man falling to the street between the east 
and west bound car tracks? A. No, sir, I do not think so. 

Q. You did not tell him that? A. I do not believe I did. 

Q. (Reading:) “An east bound 14th St. car was moving slowly, 
and came to a full stop with the rear platform about on a 
27 line with the west curb of 6th St. and the man was then 
laying, unconscious, about at the rear platform of the car.” 
Did you not tell Mr. Gibson that on the 8th day of April, 1911? 
A Yes sir. 

Q. You did? A. Yes, sir; I remember that very well. 

Q. Did you tell Mr. Gibson what was true? A. Yes, sir, posi¬ 
tively. 

Q. Positivelv? A. Positively. 

Q. And did you tell Mr. Gibson what I have just read to you? 
A. Yes, sir. That is an absolutely different case. 

Q. This is an absolutely different case? A. Yes, sir. The case 

that I told- 

Q, Wait a minute. 

Mr. Lambert: Wait a moment. Let him explain. 


By Mr. Hogan: 

Q. Then did you witness tw r o accidents about 9:30 p. m. on the 
5th day of April, 1911, at 6th and Pennsylvania Avenue? A. No, 
sir. 

Q. You did not? A. No, sir. 
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Q. Just a minute, now. Did you not say: “I did not witness the 
accident w-hen it occurred, and when I saw the man in the act of 
falling I thought he jumped from the left side of the car.” Did 
y°u not tell him that about this accident? A. Yes, sir. 

Q. iou did tell him that about this accident? A. Yes sir I 
am speaking of the accident you are reading about. 

Q. I am reading about an accident April 5, 1911, about 9:30 

oo A dl . d not see 1 two accidents at that time, did 

to you. A. No, sir, not at the same time. 

Q-* at the same time? A. No, sir. 

n tv 0 ? saw two accider ?ts that night? A. No, sir. 

that night" ° U *** tW ° ac(ddents at tkat corner that night? A. Not 

Q. Let me read the firel line to you Bgain. A. Yes, sir. . 

thS'wlv TV® 0 , A r' 5> - 11 , about 9:30 P ' M -” ^ starts out 

time A TK ?" a the , r , est . ls v r hat y° u • saw or did not see at that 
time. A. That is a mistake in that date. 

Q. This is a mistake in this date? A. Yes, sir. 

.. Q- Ail nght. You made this statement, hut you did not make 
it about this accident? A. Not about this accident. 

q. Did you not say: “I noticed two or three persons running to 
him and I went too. He was removed to the Emergency Hosmtal 
in an automobile but I did not go.” Now, the King accidenAhe 
accident you are here talking about, was the one where officer Cam 

e ' d offi e e p That 1S true ’ is not? A - Yea, sir. 

Q. Officer Canfield asked you to stay there and get the names of 

the witnesses of this King accident? A. Yes sir 
Q. There is no doubt about that at all, is there? A. None at all 

Q ' T clnfiiu°T 0n rea<hnR , thls statement: “At the request of Officer 
2 , ( S ^ eld T ( rema med, and obtained the names and addresses 

29 of the motorman and conductor. I cannot say if the motor- 

,• o f n i?" rim « h « g°ng or not, and I did not notice any indica¬ 
tions of liquor on the man, nor did I notice a west bound car Dass 

evening of IpriTtr A. sir! ^ * ha ‘ Statement ° n the 

Q. And this statement is’about another accident? A. Part of 

IT IS* 

Q. And part of it is not? A. Yes, sir. 

Q. Did Officer Canfield have anything to do with another accident 
about which you made a statement? A. Not in that way. 

n V en , wh ^. dld y° u this statement? A. Why? 
q w e } *; T He was askin S me about another accident at the time. 

Q. Why, if you were talking about another accident did vou 

Afith and 6 ? 6 "* a, : out . an accident April 5, 1911, about 9’:30 p.'m 
at 6th and Pennsylvania Avenue, involving an east-bound car and 

involving Officer Canfield, if it does not refer to the accident vou 
are testifying about? A. Why did I? accident you 

,, Q- YeS) why did you sign that statement, that part about Officer 
Canfield and part about another accident, if it is true that it does 
refer to two accidents? A. As I say now,’ why I did ft, I signed ^ 


3—2843a 
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as I thought at that time it was another accident, and probably 
brought Mr. Canfield in thinking about another one. 

Q. Oh, you did? A. Yes. .. _ 

Q. In other words, on April 8, within three days of April 5, 
when you signed this paper, which starts out by giving the 

30 date and the time, and which mentions Officer Canfield as 
having asked you, in this connection, to get the names of 

witnesses, you thought it was about some other accident? A. Yes, 
sir 

Q. When w r as the other accident you are talking about? A. I 

cannot recall the date of that. . 

Q. How long before this accident? A. Probably a week; it was 

in the week. 

Q. 'Probably a week. Had you seen Mr. Gibson, the gentleman 
who was presented here to you, before April 8 about the other acci¬ 
dent? A. No, sir. Mr. Gibson has been around to see me on two 
or three occasions. 

Q. Do you know that from what somebody told you, or did you 

see him? A. He told me himself. 

Q. Where did the other accident occur? A. At the same place. 
Q. About a week before? A. I cannot say that now. 

Q. At night? A. Yes, sir. 

Q. Did Officer Canfield ask you get the name of the motorman in 
that accident? A. No, sir. 

Q. Now, Mr. Tague, is it not a fact that on April 15, 1911, you 
were present at the Morgue on 7th Street southwest? A. Yes, sir. 
Thereupon the witness stated that he remembered testifying at 
the Coroner’s inquest, he did not know Mr. Wheatley was 

31 there representing Mrs. King; he took an oath to tell the 
truth at that time, he answered the questions asked him by 

Coroner Nevitt, who sat right near him; at that time he told the 
truth about the way the accident occurred. Thereupon there was 
read to the witness questions and answers, set forth in full in the 
testimony of the witness Budlong hereinafter, and the witness Tague 
admitted that at the Coroner’s inquest he had been asked and had 
answered, as reported by Budlong, his residence and his occupation, 
and that the answers in which he is reported to have said he was on 
the North side of Pennsylvania Avenue, and was going East in the 
same direction the street car was going, and that the night was a 
rainv night, drizzling, were made by him at the Coroner’s inquest, 
but he denied making or stated he did not recollect, or claim the 
questions or answers were not as repeated, in respect of every other 
question and answer as set forth in the witness Budlong’s testimony 
hereinafter included in this bill, to questions which the witness Bud¬ 
long testified he reported as having been propounded to the witness 
Tague by the Coroner and by attorneys Dunlop and Wheatley. 

On redirect examination witness testified there was nothing to 
prevent the motorman from seeing in front of him, only the windows 
being sweaty, drizzly ; the motorman had his head light there to 
light up everything in front of him and show him objects, and, on 
recross examination, witness said there was nothing to prevent the 
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.TC stre S f s “ s "~. 

JKSwtes n»*S” p f%r 

32 yJ^“f7:ri,!!“, r,l “‘ , ‘:V''T l * h ' *~tat «. 48 

mortality tables, Itu4 ml’rr I^rtamy’of .'>yr' < ' r ' lm 3. t " *j“ 

he was retired”',™±'S“ h “ , !“ ™ <*.“» Wince ol hi. life; 
..Her e»n,i„.ti„., phy^l/mStata^SS; , “" d ’ 

«IrtisfissS 1 v'wir.'K ««?>' p'* 1 ?™ «*»*• 

mobile business April 1911 at c 1Y Vu ^j 6 ? 6 ^ was ln ^e a uto- 
Atlantic Hotel; atout 9:30 P M 5 19??^“^ Ave " ue - the 

the Atlantic Hotel which is on thi 2? 6 ’J l ®. 11 > he was m front of 

Avenue; it was either rainlna ^ ° f ^ and Pennsylvania 

dent but saw the man short! d ^! zz lng; did not see the acci- 
crash and turned around snd l r„^' e C j r s * mc k him; he heard the 

thought at fi”?if w^i&Sot“"T 0 ^ man there; 

over and saw an object lvino- hLwJrPfi? ! wa 8° n ’ hut looked 
saw it was a man A™ t * een . th ® tracks and went over and 

automobile came idtotfk him T^^hen th W after an 

witness’s back was to the car did not ’oK? .u® accident occurred, 
between Seventh and Sixth did not ° b ?f rve ke ™ r «»mng down 
the man, turned around i’nZ.d° * f" i* untl1 after it had struck 
speed; car stopped in front of St Barnes p t . c , ould not judge car’s 
man was lying on the West side of tb*» h *i,? cros ^ Sixth Street; 
thinks the width ofsLhStr^tkfinLt dlng hne of Sixth Str eet 
■ng the street entirely but T™ 6 ° f v 18 ? 0t * ure of the c ar clear- 
there was anything in front of the o'^t^ t k® dames Hotel; if 
ness did not see ip- he d?d no! h T that obstr ncted the view, 

did turn around, there wat nothW^h °" Until a f ter ’ and "hen he 
lh.arret..,,,1 thee; did M ^ lyi " 8 f ” 

33 ^Ksss«r 

line is straight on a sween fmm street, the car 

and witness saw nothing that nSbt tW the ,J reasur y to the Capitol, 
seeing a car coming ^fmm eiSKth? v myhod ? 

condition of the weather, it wL a foeaw T™?- 2 >ked \ e ? ce Pt the 
were all wet; thinks it was raining at the time. P ° lg ’ a " d t l<? streetK 

Pi^n^ffitToflhe Me'tZliten'pof W J LL1AM J - Can- 
of April 5,1911, was on who on the night 

and Seventh, and a young iiian paZ^I k^ 18 A JT?* between Sixth 
b - an accident; went of^to S 
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in the street, helped put the man in an automobile, which was there, 
asked Tague to get the names of witnesses, and went with the injured 
man to the hospital; did not see the accident, the man w as uncon¬ 
scious. 

Thereupon, the plaintiff offered the deposition of J. Andrew 
Bailey, who testified that he is a lay brother in the Dominican 
Monastery; April 5, 1911, was employed bv Mr. Hall in the cigar 
store at Sixth and Pennsylvania Avenue; did not witness the acci¬ 
dent, but after it, having come to the door of his store, saw car 
coming to a stop, car did not move more than 2 feet after witness 
saw it. saw’ object laying in the street on the West bound car track 
nearly on the building line of the Atlantic Hotel, which is on the 
Northwest corner of Sixth and Pennsylvania Avenue, found out the 
object was a man. Witness did not leave the store; the object in the 
street was, to the best of witness’ knowledge, about 40 feet from the 
rear end of the car ; could not give any opinion as to rate at winch 
the car was going; does not remember weather that night; did 
34 not see any car passing westbound; thinks door of bis store 
was open; "don't remember hearing a bell, but you may some¬ 
times hear a bell and not pay any attention to it, does not know 
whether it was rung or not. 

On cross-examination, stated he stood in the doorw’av of Hall s 
cigar store under the Atlantic Hotel ; did not go either to the man 
or the car; does not remember that he walked out on the sidewalk. 

Thereupon Mrs. Madeline A. King, the plaintiff, testified that 
she w’as the wife of John L. King, he was born May 31, 1863, was 
a retired machinist in the Navy, having been a warrant machinist 
in the Navy; w r as married to Mr. King June 6, 1882; at time of his 
death there were two sons and a daughter, Albert 26 years, Joe 24 
years, the former being an apprentice plumber living at home, earn¬ 
ing a small salary of about $5. or $7. a week, the other being an 
apprentice living at home, earning about $4. a w’eek. The daughter 
Marie also lived at home and not employed; the husband supported 
all of the family, having an income of $140. per month ; husband 
had no other income, but his retired pay; last saw’ husband after¬ 
noon of April 5, when he w’ent out after dinner; dinner was at 5 
o’clock: to reach her home, which at that time w^as 806 “A” Street, 
Southeast, if one took a car at Sixth and Pennsylvania Avenue, he 
would get a transfer to Eighth and Pennsylvania Avenue, and that 
car would bring him right to the home; her husband ow T ned no 
property. 

Thereupon, plaintiff offered as a w’itness Leonard P. Robertson, 
draftsman, Engineer Department District of Columbia, who offered 
an official plat and testified that at the South side of Pennsylvania —, 
between the East and West curbs of Sixth Street, the distance 
35 is 65.6 feet; that from the curb to the building line on the 
West side of Sixth Street, at the corner of Pennsylvania Ave¬ 
nue, the distance is 15.2 feet; that on the East side of Sixth Street 
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North^ CU 5 b p to tbebui ! din g line, the distance is 15.2 feet; on the 

is 55 iy.aI ° f P f, nnS X lva t ni ? J Avenu e from curb to curb at Sixth Street 
■ feet > on the M est side of Sixth Street, from the curb to the 

IS W®N *h 6 rn antic P otel > is 22.5 feet; on the East side of 
o tlie S k m ; N °r h of Pennsylvania Avenue, the distance from curb 

ItlSC q th ? £ ational H ? tel - is 22 - 5 that at the 

Wh™ ?T h ir t; ? enns yl vania Avenue at that point! ro„Xld 
ng line to building line, is 160 feet, and from curb to curb 107 feet- 
e space occupied by the tracks of the defendant is 15 8 feet- Penn’ 
sylvania Avenue strikes Sixth Street diagonally. ’ 

chief!® f ° reg0ing “ 8,1 ° f the evidence offered b y ‘ be plaintiff in 

Thereupon to maintain the issues on its part joined the defend.mt 

?n April 8 ion"®" T T M f ?• P'% wb0 ^ ** heis miwand 
Ti-Idinn’r!! ' "as chief of the Claim Department of the Capital 
‘ chon Company; in his department engaged in getting statements 
of witnesses were Alfred Wilkinson and Charles f “ 

ment IrfSlir* 0 th<! 6Ral de P art, nent; witness did not take state¬ 
ment of Peter Hioures or ever see the man; only one written state- 

vritness’s officef ° n6 C<W ° f made by Hi ° Ures was ever ret ’ eived «t 

e f e u da 111 offered as a w >tness Alfred Wilkinson 

department of ti^Y? j Pn1, 1911 > em P lo yed in the claim 
0(1 department of the defendant company ; that before this trial 

■36 he had never seen Peter Hioures and did not take anv state! 

ment from him about the accident to John L. King. ‘ 

Thereu^n the defendant offered as a witness Charles U. Gibson 
' bo testified that he is employed as an investigator in the claim’ 
department of the defendant company; his dutv is investigating acci¬ 
dents and complaints of all sorts; that he recognized Peter Hioures 
saw him first at 218 Four-and-one-half Street, Northwest saw him 
only once there, took from him a statement respecting the'happen¬ 
ing of an accident to John L. King on April 5, 1911, took onty one 
statement, Hioures signed only one statement; at the building re- 

!®y® d '‘ n * be demerit of the building there is an office and dining 

room, and Hioures and witness were sitting at a table there were 

? ] ? rs ln [ b ® rrK,n ’- bnt not at that table, no one else took part in 
! R r"! le P‘ n ^ to take the statement; witness wrote out the state- 

sTtt"ng°right te a\ h tL H tabTe eS "In ' 16 ■? him ’ ? ing a little tehle > Hioures 
sitting right at the table with witness; after writing the statement 

before it was signed by Hioures, witness read it to him, and after 

Apri’l S 7 h 1 U 9l7 a thP IOUreS ap P e P ded his .signature and wrote the d!te 
April 7, 1911; the paper contains exactly what Hioures stated to wit 

ness; thereupon there was read the statement already set forth in this 
hill of exceptions, and the witness testified that Hiouras made thai 
statement to him. Witness turned into the claim^ 



22 


THE CAPITAL TRACTION CO., ETC., VS. 


company all there was taken in the way of a written statement from 
Hioures and there was only one paper, and that one produced at. 
this trial. 

Witness thereupon testified that lie obtained the statement of Earl 
C. Tague, whom he recognized on the witness stand, and he identi¬ 
fied the statement already set forth in full herein as one taken by 
him April 8 at the National Hotel; the body of the statement is in 
the handwriting of witness ; Tague was standing behind him 

37 looking over his shoulder when witness wrote it. The pajier 
was signed bv. Tague and before he signed it witness read it to 

him and he said it was all right; the tacts contained in the paper were 
given by Tague at that time and there is nothing in that paper other 
than what Tague told him; Tague made no request for correction; 
Tague told him, with reference to the accident to John L. King just 
what is set forth in the statement, already quoted in this bill of exceji- 
tions, which was read to this witness; Tague said nothing respecting 
this being al>out another accident. 

On cross-examination, witness testified he has been in the employ 
of the defendant company about six years, as conductor tor about 
two years, then transferred to the claim department, where he has 
been close on to four years; his business is to get statements from 
witnesses as rapidly as possible when they are assigned to him in 
reference to any accident; that is in the interest of protecting the 
company: lie first heard of this accident on the day it occurred, and 
it took him approximately five or six days to get statements of all the 
witnesses; he w T as not present at the Coroner’s inquest;, called two, 
possibly three, times before he saw’ Hioures; witness was unaccompa¬ 
nied; Hioures did not speak pretty good English, witness had a little 
difficulty understanding him at first: in this wav, he had to ask him 
two or three times what be meant when he would sav something in 
order to get his meaning; he spoke very broken English at that time; 
does not retail whether Hioures said he could not read and write 
the English language, he did not ask him to w’rite anything lesides 
his name and the date; is sure he read the statement to Hioures; 
Hioures said he understood it; when he found he was dealing with 
a foreigner, who spoke broken English, asked him after reading the 
statement if he thoroughly understood it, and he said “yes 1 ; did not 
have an interpreter; did not try to get any of the people 

38 around to explain it, heard others in the room talking a for¬ 
eign language, could not tell w’hether they could speak Eng¬ 
lish, did not trv to find out, did not hear any of them speak English. 

Saw Tague the 8th of April in front of the National Hotel, con¬ 
versation took place there, had never seen Tague l>efore to know him, 
and witness had to introduce himself; can not tell how frequently 
he has seen Tague since; knows he has seen him in the neighbor¬ 
hood of Sixth and Pennsylvania Avenue since, hut if had been asked 
his name could not have told it, had no speaking acquaintance what¬ 
ever with Tague since took this statement; wrote the statement on 
the writing desk in the lobby of National Hotel, Tague having come 
in behind witness and stood and looked over witness’s shoulder as he 
wrote; witness read paper to Tague and asked him to read it, did not 
hand it to him; Tague signed it. 
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as a witness 

profession, has been such for Eighteen veaJ^ a . d *® rthand reporter by 
reporters of debates at th* tt^SSo?^ ys at P resent one of the 
verbatim report of r^rtfons nf ^ ^ S ^ nate with dut >' to make a 
during to him ; has 

kind of reporting court cases in j; < L repo r ter la< experience in every 
ernment commissions covering ,? e !' ent c °urts, courts martial, Gov- 

court to the Supreme Court of the linited^f fr01 ? the P oli ce 

here for eighteen ve^ rennr/i^ ; d States - has made his living 

“ *** a re propounded to and fiven by the wiwTorTne 

» s=s5®?= 

ner’s inqS o^thTfo^of Jotn L. Kit°ZPl 

• ^ktog^e^typewritten*§an8crip^vritne^°t«tifi^^ a ^i nl ^*^^^ 

•hi. iuZtts? stArumZ r?h°r“* “ a 

pounded to and answer made bv the witnp«« Fqt.i n >r u . P ro 
means to say that the tvpewritten tmn cZ he ha'^ Tf" 6 ' "'“T 

sjss?” 

S RStMf itt£ 

note' h^M t f anscnpt > almost invariably the same day, and with his 
otes beside him, goes over it, doing this when he iiL a verv vivid 

recollection of what occurred. Thereupon witness wn' nslrod ^ * f 
to the testimony of the witness Earl C. Tague, and withtL^ecTto 
the testimony of said Tague at said investigation held by the ^ronw 
40 * o w 1911 > Wltl tess Budlong testified as follows: 

tion' 'wLTis TagUe . ask ^, b y th ® kroner this ques- 

“chauffeur ” A He dT ° CCUpat, ° n? and did he not answer, 

Q. Now, I will ask you whether or not the Coroner did nnt r,™ 
pound this question to the witness Tague: “Did you see this Silent 
happen to a man on the evening offhe 5th, at Skt^and ^ 1 ! 
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vania?” And did not the witness Tague answer: “I can’t say posi¬ 
tively that I saw it”? A. He did. 

o" I will ask you, now, if the Coroner did not say to the witness 

Tague: “Tell the jurv what you know about it” And if the witness, 
in response thereto, did not say: “I was just below the Metropolitan 
Hotel, going East, and I saw something fall. At first I thought 
somebody had jumped off the car on the left hand side of the street- 
car, from the front steps; and two or three people, at the same time 
it hit the street, started to run, and I ran down to see what it was, 
and I found that the man had been hit by the car ? A. He did. 

Q. You sav he did? A. Tie testified that way, yes, sir. 

Q Now, I will have to ask a question that is really not necessary. 
Did not the Coroner say: “You were going east, were you, on the 
south side of Pennsylvania Avenue?” Andi did not the witness an¬ 
swer • “No. sir ; I was on the north side . A. He so testified. 
41 Q. And did not the Coroner say: “Going east?” And did 

not the witness respond: “Yes, sir; and this man that had 

fell_I run down to where it was, and seen that it was a man. 1 hat 

is all I could see about it. The man had fell ? A. He so testified. 

O. I ask you whether or not the Coroner did not ask the witness: 
‘•What were you doing on that side of the street*. And did not he 
witness Tague answer: “I was going down to the National Hotel . 

Q. *Did not the Coroner ask the witness Tague: “From where?” 
And did not the witness answer: “1 had just been talking to Officer 
Canfield up the street by the picture show. I was not working that 

night; I was off”? A. Yes, sir. 

0 Vnd did not the Coroner ask the witness Tague : Did you no¬ 
tice this car?” And did not the witness Tague, in response, say: 

“Did I notice it?” A. Yes, sir. . . —, 

Q. And did not the Coroner sav: “^es, as it was going. Did the 
sneed of the car attract your attention as being unusual. And did 
not the witness Tague answer to that question: “No, no; the car was 

not eoina fast’ ? A. Yes, sir. . 

Q Did not the Coroner say to the jury: ‘‘Are there any questions 

you wish to ask the witness?” And did not a juror say to the 
42 witness: “Did the motorman sound his gong at all ( Is that 

correct? A. That is correct. . . 

Q Vnd did not the witness answer that question of the juror as 
follows* “No; I didn’t hear that; 1 don’t know I never heard any¬ 
thing at all I just happened to be looking that way, and saw the 
mar. go. I thought he had jumped off the left-hand side of the 

car”? A. He so testified. _ , 

o' Did not the Coroner sav to the witness, after that: Could he 

have sounded his gong without your hearing it under the circum¬ 
stances, do you think?” And did not Tague answer: Oh, I think 

SO ’ 0 ye i now^ask *vou ?f the Coroner did not say to Mr. G. Thomas 
Dunlop, an attorney for the Capital Traction Company, who was 
present at the time: “Do you want to ask the witness any questions, 
Mr. Dunlop?” And did not Mr. Dunlop say: 1 just want to ask 
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•when it stopped”? 1 A^Y^lir!*^ 10 Smh Street > the crossing, 

anL A ? nd “nJ t „ t J e ( - , ! i i n ® in . res P° nse to that from Mr. Dunlop 

there by Mr. Canheld u> U take° t (! C6 ° f that i b ? cause I had been left 

conductor and some witnesses”^V^He and the 

O a, wi a\a 1 Tv " lll . ltfeyes • A. He testified to that* ves sir 

“ear tos , tL WltneSS Tague &> in that ««» answer: ‘‘The 

43 Sixth StoLt”? A Ca Y^si°r n 6884 Side ° f the west side o{ 

west side?”' And did not the / <“?* . e ^ e “ de t of th h e 

»• Th«, is £ “JuStnt”? V**gr °“f 

stone ? A. He testified to that. ’ Here 18 the curb " 

west sidewalk?”^ And^did ^ ke( ^ : “ ]) ° y° u mean the east side of the 
side of the west sidewalk”? A^He dicT^ ^°* U ° y6S; the east 

iV 1 " rAte" 

wiS ?Xw 5,22”" : “"’ l !f, re ™ *» w»8 

“yrrft . S Si„ h l 52 5 ™ : a L K"®i? eh * “ 

44 .ir Q ».!J 0 .e?“ k ”™’ Mr ' H Wi «5p wwu^f” A. Yra , 

Q. A meniber of this bar? A. Yes, sir. 

Was he present on this occasion? a t u •. , 

recollection of it. I remember sppino- hi \ have n .° lnde pendent 

. Q. Look at the firnt pag^f yourTaninAtl^fn lnque ?'' 

riy t thi t he f wt WaS PreSent A - Refreshln S «>y mmd fmm’thfc 

bar^p^nT.fSioime« mam ber of this 
long before the accident did you sWe cl?” T^J>S Ue: How 
swer: ‘‘Well, I can’t say that l d'lT.^ it”? A Th 1- he n °‘ an ‘ 

Q. And did not Mr. Wheatlev ask Tpmi ‘a- Tbat ls con *ect. 
not see tlie car before the accident at all?” 6 AnVdid not t*'^° U dld 
swer.* -No; I can’t say that I did”? A Yes Sr ^ an ’ 

n.?4'1,r £ S’t“St SC *5“ n-%; “And y« 

Tague, in answer to that, sayf“No It could n A k d dld not 
fast, because it stopped there”? A. Yes sir d * haV6 1)6611 golng 

way you'kncnv?”* T 6 " ^ tohim: “ Tha ‘ « the only 

way”? A. Yes, sir n0t TagU6 answer: “ Tha t « the only 
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45 Thereupon, with respect to the testimony at the Coroners 

inquest, of the witness Peter Hioures, the witness Budlono 

testified as follows: 

Q. Now, Mr. Budlong, was there a Greek witness, a man by the 
name of Peter Hioures, as we pronounce it, who testified at that in- 
quest? A. There was some foreigner. I have to refresh my memon 

as to his name by looking in here. 

Q. Turn to page 13. A. Yes, sir ; Peter Hioures. 

Q. Do you recall his testifying? A. Very well. 

Q. State whether or not he spoke lucid or broken Lnglish. - . 

Quite the reverse of lucid. ... ,. . * 

Q Without going all over his testimony, I will direct your at¬ 

tention to just one or two questions. Did not the Coroner ask this 
man Hioures, or whatever his name is, this question: And v<ou 
o ftW this car going at the rate of fifteen miles an hour, is that it. 
And did he not answer: “No: about eight miles an hour—first; going 
very fast”? A. He did; and 1 may say I have a slight independent 
recollection of that, have a reason I can state if you desire. 

Q. Go ahead. A. Because T was struck by his saying last , 
when he also said eight miles an hour. It struck mv attention. 

O I will ask vou whether or not the Coroner did not say to him. 

“A fast eight miles, is that it?” And did he not answer: 

46 “I don’t know, sir ; he go fast; I can’t speak it, how many 
miles, but I seen the car go fast”? A. He did, and T remem¬ 
ber that independently very well, that is, the substance of it. 

By Mr. Hogan: 

q j w ill ask whether or not the Coroner did not ask this witness, 
referring to the man who was struck: “Did you see him walk 
across Pennsylvania Avenue?” And did he not answer: No . 
^ sir 

Q. I will ask vou whether or not the Coroner did not ask this wit¬ 
ness* “Did you know that this man had been struck by a car until 
you saw the crowd? Did you see the man before he was struck. 
And did he not answer: “No, I can’t see ? A. That is correct. 

Q I will ask vou whether or not the Coroner did not ask the witj 
ness’: “Did you see this man as he walked across the street? And 
did not this witness answer: “I never seen him walk in the street; 

just I seen the car going fast”? A. Yes, sir. 

Q And was he not then asked by the Coroner: Did you see it 
strike anybody?” And did he not answer: “I never seen it strike 
anvbodv until I seen this man on both tracks of the cars . A. Yes, 
sir. I also remember that general expression independently. 
47 Q. Did the Coroner not ask this Greek : “Did you see the 

man after he was down? Did you know whether he had been 
struck by the car, or just slipped dowm?” And did he not answer: 
“I can’t see the man”? A. That is correct. 

Q. And did not the Coroner right then say to the man:^ You 
could not see the man?” And did he not answrer: Yes, sir ? A. 
Y6s sir. 

Q. State w’hether or not this witness, when asked by the Coroner, 
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pE?ta£ "y “r'i -■»»* “! “»•*» ™.»a 

Avenue with a fS’of ^ ^ he south «Me of Pennsylvania 

Pennsylvania Avenue”? A Yefrir 1 *** * ° ar going up 6th and 
0 T will i . ^ bir. 

0a o i m T*red ™this witLss? ri0 A: V I U did ere Pr ^ nt ^ SaW the 

ness! “Did yShave^pS'eart"’’ ^ZSfinh d > n0t T* this ^ 
No I didn ’t 1 i And lf the witness did not sav 

4g Prior to the time wita™L. T hat Is COT ™ t - 

oner’s inquest he hL ^ " f reported testimony at the Cor- 

occurred except he may have ®'“ fonnafa ® n . as to how the accident 
newspaper- prior to that t; 6 * een u s ome brie ^ mention of it in a 

rapwt to (he testimony of th^witae^ 0 * tAlk ° d *° one 

4 " 3 W 56 -i ““h*"* 1 ' » — 

•I... .h. i„,4 ri *4 

present; the reason ft was not concluded£5,®",f Itneas " ot 

motorman was unable to h* nmco * J uaea A P nl 15 was that the 

man was unable to be present• SjjotThp"'?* m T wh -X, the mot °r- 
the motorman was unable to ho fo a 11 '^htest recollection that 

within his recoll^tion staled at tbe^no af ^, th t e a ^ d ent; was not 
away and they could not ^ the rnotorn 'an ran 

feels sure that he would have taten^ "i?' th * at K ' ,la<i disappeared; 

24sr*i r=„“Arr*? ?“ £3 

sms* a, F ""'»™” ““' 4 ™™ 

ness not" r» h 4k WmS.Mk*. o' 1 ’ h °. rt wh ! k ■” »«• 
notes of court cases and inquests, and anything th£y called 

ttraphieall4 »«7 SSLTK 

many that one day; really does not think the day he took the ta 
n ot ZLtot :Z th}ag el8e; in the ? ggregate take, some hun 

was buTy ta 19n n and a Anrif nd - in fh th h m ° Ut ’ that is his “^upatioS 
was ousy in iyil and April is m the busy season • knows Mr ITnl«* 

who is a competent .stenographer, one of the best ’witness everknlw 

who could do everything witness could do and probably more. ’ 
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Thereupon, to maintain the issues on its part joined, the defend- 
ant introduced as a witness G. Thomas Dunlop, who testified that 
he is a member of the bar and is now and for 16 years past has 
been one of the attorneys for the Capital Traction Company; was 
present at the inquest on the body of John L. King, representing 
Company; F. C. Crow, an employe of the Company was also there, 

H. Winship Wheatley, a memlier of the bar. was P resen *’ 
thinks he was there on behalf of the family of the deceased. V fit¬ 
ness has an independent recollection of the fact that witness 1 ague 
at the Coroner’s inquest testified that he did not Kmg_tefore the 
accident- he has a clear independent recollection that the witness 
Tague at the inquest testified that when the car stopped, the rear 
of it was at the East of the West side of Sixth Street, and whenwit- 
ness asked Tague what he meant by the East of the est side, he 
explained that he meant the East side of the West sidewalk; he so 

^^^cross-examination, the witness testified that he does: not recall 
that Tague at the inquest said that the car stopped West of the East 
side”; he might be mistaken, but his recollection is that wit- 
50 ness said “the East of the West side”; witness is not testifying 
to this from any refreshed recollection with respect to this 
matter -Witness has been connected with the Capital Traction Com¬ 
pany eversince he came from college and his father was the Presi- 

dent of it. 

Thereupon defendant introduced a« a witness Francis C. Crow, 
employed with the legal department of the defendant company, as 
been with that Company 21 years; his work is to assist at ^™eys to 
prepare cases for trial and investigating eases; was so engaged . p , 
1911 - never took a statement with respect to the King accident from 
the witness Hioures. and never called on him for a statement, was 
Dresent at the Coroner’s inquest April 15 ; the attorneys present were 
j. Thomas Dunlop and H. Winship Wheatley, Mr. Dunlop being 
for the Railroad Company and as to what Mr. Wheatlev was there 
for witness knows what Mr. Wheatley said at the time; Mr. Wheat- 
lev’ did take part in the inquest; witness remembers thatPeter 
H inure* testified and he was present when Hioures so testified, 

car which struck Mr. King was running at the rate ot 8 mll « s 
hour- Hioures at the time spoke broken English; witness can y 
definitely that he understood him to say that the car ran 8 miles an 
hour'^under'tood him just as distinctly as I understood him to say 
here vesterdav 18 or 20 miles an hour”; at the inquest Hioures testi¬ 
fied that before Mr. King was struck, he did not see him. Witness 
heard Tague testify at the Coroner’s inquest, Tague was sworn, and 
in^ponfTto question testified that he did not see Mr. King prior 
to the toe he was hurt, that the first he saw of the man was after he 
was struck and that he thought the man had jumped off the left- 
hand side of the car; witness remembers that statement very dis¬ 
tinctly “that he thought the party had jumped from the front of 
the car on the left-side, he said that was the first he saw of the am- 
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51 after' ^ inquest that when the ^ stopped 

g& lz > t T'J lr " Kln , g 7 08 in the street juJt a 

of Mr. Wheatlev tJha f^i?™ 5 in res P onse to questions 

,v *. . ; -tague testified that the car was not coint? fast tVmf 

the quick stop showed that; when asked at the inqu^t whlth’er ^ 

w;fi h ^ r fi, W8S anythlng unu sual about the speed of the car Tague 

^ t ° ar wa ? not going fast. Witness heard Amos Brewntel 

August 14, lqi^. 68 *’ Sald Am ° S Br ° Wn ls now dead > havin i died 

On cross-examination, witness stated he lias been working for the 
Company on claims since June 17, 1899, prior to which time he was 

aTd P fcdthe a r dUet T June 24 > 1893 i witness was in court 

Quit reaV h« trT' P i‘ ° , the testl mony taken at the Coroner’s in¬ 
quest read, he thinks he has attended nearly all inquests held in 

rZrt'ZT a !S ,,tal Tra ? tion he does not proceed at once 
•dtendid te K f i Vld ^n n °* or T investigate the facts in the ease, that is 
attended to by the Claim Department; he merely attended the in¬ 
quest as assistant to Mr. Dunlop. tne ln 

..J^y 1 ! 1 defendant introduced as a witness John M. Burriss, 
«ho testified he is private secretary to Congressman Anthony, of 

JJ'f fi been , so . em Plov e d (i years; that he was a passenger 
on the car that figured in the accident at Sixth and Pennsylvania 

oVtheca^on Iti’/fti a 5 d T aS i ltti,,g * n the first 8681 at the fro, >t 

the <ar on the left-hand side; the car was going East and, previous 
othehap^," f the accident, was, in his judgment, going about 
he ordinary speed, probably 8 or 10 miles an hour; that is his judg¬ 
ment; he has no technical way of determining; just as the car was 

ZhTii ,n V ’>? SiXth Str ! 6t CrOS ' ei "g- he "oticed a little jar. justa 
■ light jar of the car. paid no particular attention to it until the 

motomiiin proceeded to stop the car; did not see anything unusual 

about the way the car stopped, it seemed to be stopped in 

an orderly smooth manner, nobody was thrown out of their 

Strop! H,p i'° S r fi d that T Cal ,' rernem ber; with respect to Sixth 
street, the front of the car was about in the middle of the crossing- 

rear of the car must have been just clear of the crossing- after the 
car -stopped, witness walked to the rear end of the car and stood on the 
ear platform; standing there he saw a man lying down in the 
th^tp *' r I? 8 " " aS °!' the opposite track about 5 or fi feet behind 
h! hTl a' e r' a u ; Wltness J uat walked to the rear and looked out of 
o P end t,1e e ar as a person usually would in a case like that 
and just saw the man lying there on the opposite track, and stand- 
ing upon that rear platform and looking down upon this man lie 
should think ,t was o or 6 feet 2 or 3 steps, from the rear of the’car 
to where the man was, he couldn’t tell exactly; his recollection is that 
a West bound car had just passed prior to the accident: on cross 

,/— lon - ne8S sta . te d he had boarded a car at Fourteenth and 
h and was accompanied by his wife and a gentleman; they were 
sitting on the same side of the seat with him, he had his back to the 
North and his side to the door leading into the motorman’s platform • 
he and those in his party were talking as they rode along as people 
usually do and as they talked he would lean to the right and h!Tface 
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would \* to the West or interior of the ear; his recollection is that 
there were not very inanv people in the car; he did not notice any¬ 
thing at all until the jar occurred, nothing unusual occurred at 
Seventh Street, the car stopped there as usual and took on and left 
off passengers and then proceeded down the Avenue towards Sixth 
Street- there wa« nothing to call particular attention to the speed 
of the car and his attention was not called to it. and he never thought 
about how fast the ear was going; it was 9.30 in the e\ening and t lero 
were lights along the street; he can not say whether there was a 
moon; he was not particularly attempting to look outside ot 
53 the car; he couldn’t sav as to whether the car was going 10 
miles, 15 or 18 miles, an hour ; it was simply his impression 
that it was going about 8 or 10 miles an hour. Tie had no technical 
wav of determining how fast the car was going; that is mst his 
observation of the wav street cars run as a rule, especially the Capital 
Traction Company; he has ridden considerably in automobiles and 
has tried to ga-ge the speed; the man he works for owns a big car 
and his observation is that when the speedometer indicates lo miles 
an hour it is not much trouble to pass the average car of the Capita 
Traction line, that is as you go down the Avenue; of course, that 
would depend upon whether the car was running on full speed oi 
had not gotten up its speed, he was just speaking as a general pro]>o- 
sition: he can not say how long he kept his seat l*fore going to see 
what was the matter, just as soon as his attention was called to the 
fact of this jar he had noticed and that there was probably an acci¬ 
dent he <rot up to see what it was; couldn’t say at first that he thought 
it was an accident; the motorman. of course, stopped his car and 
not off: the motorman did not hack his car any; the motorman went 
back and witness walked hack through the ear with the gentleman 
who was with him; does not know the length of the ear. but at a 
rough guess was sav about 40 feet; his impression is ear closed m 
back and front: he did not get ofT the ear. made his observation from 
the rear of the ear within the enclosure: when he reached there 
people had commenced to gather: they had not picked the man up, 
thev were just standing around him. he could not tell how many 
people: the man was about S or <? feet or something like that from 
the rear of the car; he is not connected in any wav with tho C 'ipita 
Traction Companv and has no relative employed by it: he did not 
Z off the car at all: he remained at the rear of the car until the 
man was picked up and an automobile took him away, his 
54 recollection is that as his car was approaching Sixth Street 
a West bound car passed; is not sure of that, that is his best 
recollection; does not remember that it had been raining and does 
not remember anv frost or mist on the windows; he could see out of 
the front of the car so far as he remembers that was all clear, but 
he has no distinct recollection of tbe weather. 

Thereupon the defendant introduced as a witness Mrs. Louise 

Si™ in 

«enger on the car that figured in the accident on April 5, , 

ing^boarded the car at Fourteenth and R Streets, Northwest; does 
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W?" ber v, whether th J car 8topped at Se^nth and Pennsylvania 
that n.Vhf th he WaS read !, n ? ; remembers all the way down home 
1 , th ® car . ?eemed *° KOing slow, it seemed to be eoing 

, a “n e i Ve 7n’ 88 the , car was «***“« ‘o Sixth and Penn 

n iitli A ®i she , felt a J ar - the ear came to a stop suddenly in 

a little more than its length; she did not get up froni her 

™n' ? rr"1 se ?'", ?d to be coming from every direction, a crowd 
collected back of the car and to the left; she remembers that the 

?®° p e ,"°, re nR lt c , lo f e the rear of the car, about at the rear plat¬ 
form of the car and to the left. . F 

On cross-examination, witness testified she thinks every man on 
the car got. off or stood on the rear platform; there were 6 or 8 people 
on the car altogether, about o of them were men, perhaps; witness 
does not remember the type of car; after the car left Seventh Street 
she was reading up to the time of the accident; she was conscious 
that the car was going along slowly, had felt that all through that 
trip; she was going to her home and thinks she was in a hurrv to 
get home, that, she felt she was not being taken there quick enough 
and that made the impression that the car was not goin« very fast’ 
can not say whether the car stopped much on the way down the 
Avenue, the first thing she remembers was the jar. 


55 Thereupon defendant introduced as a witness Mrs. Aurelia 

(;. Long, who testified she was a passenger on the car that 
figured m an accident, and was sitting in the second seat from the 
motorman s door, was alone; as the car approached Sixth Street, she 
did notice its speed, it was going very slow; as it approached Sixth 
Street going slowly, she felt a little jolt, and then the car stopped: 
the car went very little after she felt a little jolt, it might have gone 
its length; she did not notice particularlv where car was standing 
with respect to Sixth Street; after the car stopped, she did not leave 
her seat; a large crowd gathered at the rear of the car toward the 
West; from what she saw, this crowd gathered about a vard to the 
rear of the car, rear platform. 

On cross-examination, witness stated she was on her way home 
from church, she was not particularly anxious to get home and was 
not more than usually in a hurry, she was not usually anxious to 
get there; ‘I never go in a hurry”; she was sitting right near the 
motorman in the front of the car about the second seat, the seats 
running lengthwise; she was not reading and was not talking with 
anybody, she does not remember whether the car made many stops 
on the way down or stopped at Seventh Street ; she does not recall 
how fast the car went down Fourteenth Street hill up above Florida 
Avenue; after leaving Seventh Street nothing attracted her attention 
before the accident, and she had not attempted to estimate how fast 
the car was going at any time; when she reached Sixth Street she 
felt the jar just a little; it was on the same side of the car she was 
sitting; thinks there were five or six people in the car; the gentlemen 
got up and went out; as she recollects it, the gentlemen were sitting 
in the rear of the car; does not remember whether the car was pav- 
as-you-enter; supposes car was one with two doors at the end, one for 
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people to enter and one to leave, but can not say; all of the 
56 men that went to the rear got off the ear, she could look back 
and see that there was nobody on the rear of the car to ob¬ 
struct her view. 

Thereupon the defendant introduced as a witness Re Ro\ A. 
Rosenthal, emploved with Edwards and Zanner, jewelers, who tes¬ 
tified that on the night of April 5, he was on the corner of the At¬ 
lantic Hotel. Northwest corner of Sixth and Pennsylvania Avenue, 
standing about 2 feet from the curb near the lamp-post, with his 
hack to the tracks, talking to a couple of friends; his attention was 
attracted bv the sudden stopping of the car: as he turned around 
saw a man falling, does not think he saw him falling; he fell and the 
car had just come to a stop, and there was a man lying about 4 or 5 
feet behind the car in l>etween the two tracks; ran over to the man 
and as he got there, there were 4 or 5 other people there; can not 
sav how the man was lying with respect to the Howard House; when 
the car came to a stop with respect to Sixth Street, it was about on a 
level with the Northwest corner, it was right in front of him and 
he was standing right there on the corner at the point where it should 
stop: can not say exactly how far from the rear platform of the ear 
the man was lying after the car had come to a full stop, it was be- 

On cross-examination witness testified that he is employed by hd- 
wards and Zanner Company, manufactimng jewelers, and at the 
time of the aeeident was employed by the Royal Life Insurance Com¬ 
pany; he had. as was his custom, walked down to pet a cigar at the 
National Hotel; it was between 9 and half past 9 in the evening, does 
not remember the state of the weather can not state how lone lie 
had been in front of the Atlantic Hotel, it might have been a half 
hour he could not sav; he did not come up the street with anybody. 

but met a couple of friends standing on the corner and was 
57 talking to them; he has not discussed with other witnesses his 
testimony in the case ; his hack was to the car track; lus atten¬ 
tion was first attracted by the car stopping suddenly, and a number of 
people began running toward the car and toward the man lying i 
the street; about 19 or 15 |>eople collected, and gradually a croud 
collected around there; the man was taken away in an automobile; 
he did not notice the car back up while he was there, and cannot say 
whether it did or not; did not see the car hit the man, saw him lying 
there• does not remember whether his friends went over with him; 
right after the accident gave a statement to a representative of the 
Company and had forgotten the accident until summoned in this 
caseTone of the friends he was talking to was Mr Johnson, does 
not know the name of the other man, he was a friend of Johnson s. 

Thereupon the defendant called as a witness Howard F Johnson 
who' testified that he is in the automobile business, and that on April 
5 19U at about half past 9 at night, he noticed an eashbound car 

’ a nftor thp norifipnt one going west-bound; he did not notice the 
ii^eed of the eastrbound car, and did not notice it with reference to 
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i jf he rememteif rfgh% i “topped'right'at’th^ th ® Car ^PP^- and 
the rear just back of the crossing u? co ™ er of Sixth, with 

hack of tlie car; did not see the mail k * l 6 ^ °f the crossing, the 
just as the conductor and motorman ntok^T StrUck > but “C 
lying in the street just before thcv n,eto. ^? d hlm up; noticed him 
«®e to a stop, the „ la n was lvKl “ Up j after the c « had 

r» rear e ' ,d of the car; Ins head was on tbe ut®?to T? 10 feet from ‘he 
were between the tracks; there was a nTrk n’Tw traek ? nd his feet 

witness noticed, to indicate II ! the man 8 face that 
58 witness indicated as on the right side" Tth ?> Which mark 

Atlantic Howt^m T^minut^^and t ^ Stified he had been by the 

nZtoKnTsSlhai W 

member his talking to him • he mi^ht hJF t ^ ere> does not re- 

does not remember talking to him before ”T by ’ but witness 
man was a friend of his and lias *iskArl it ^* e acc . 1( ^ ent i the young 
him standing there, and witness did not lln ? i S1 £ Ce he rem embered 
met him at the accident when he went over t h Ajf poke °* witness 
member standing on the corner talking ^ tv® ° ar; does not re - 
had been talking with his friend - ri Kmg A Vlth thls y° un g man; he 

Howard House across the avenue • he and fvi'.i and was f a «ng the 
iv side; he had observed tlie car that strnot m 6r " er , e Ending side 
dent; it was coming along right in frontofhf® TP before the acci¬ 
dent itself, was looking righl toward^he ! See the acci¬ 

die noise of the impact as the car stormarl "T ^ ouse and heard 
attracted that there was someth !nJ unusu^' T h,s ?T ntion ,vas 
asked what noise alwiiit th* -t • nusua h the car had stopped* 

answered the people rZning in LT'dU^ his a “cntion P he 
was not much noise that he romemirfnT.T ° ne thin 8 i ther e 
brakes being suddenly applied * as he romo h ’ < ^? es no ^ remember 

night; does not rememl^r ^kher it m^’rVT a nice dear 

think it had been raining- he went m-L t T° n ! ght and d oes not 

but his friend would nofgo over Xn ^ < ^ ^ Was 

not remember having anv convereation Jlfu'T* °Y er there . he does 
thal), but says he was there - remembers wh +1 ot ^ er man (Rosen- 
that aliout 25 or 30 people congregated , the automobile came, 

tokeany measurements a.fto'wberethp?-! Mr ' Kl T, ; . did not 
’’ to that car; what he states in reonrd * ®r was and did not go 
recollection, he was stSg rilht^hn^tK JUS ‘ ^ 
that, he knows it wasn’t very far away and te T the T’ he knows 
between 5 and 10 feet; did not mak-Jon, * be remem bers correctly 

whether it was 5 or lo’feet or 40Yeet Tut ZT^ZV 0 ^tain 
teet, no one called his attention to tho’f .4 knows 10 feet from 40 

it that night, nobodv referred to anvthW°rt lr ?L ted !' iln to me asure 
on that is the same as his general rSlTeftton 6 that; T.^'ollection 

““•TrsS** hi< s 
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did not know where he was from; did not know T Mr. Crow until he 
came here; had not had any talk with Mr. Rosenthal about this case; 
Rosenthal asked him if he did not remember he was there that night 
and asked “What are you down here for?” and witness told him on 
this case; that Rosenthal said “l)o you remember my being there?” 
witness answered “No, I don’t remember your being there”—until 
he spoke about going over where the man got in the automobile, the 
man being hurt. 

On redirect examination, witness said he was not sure that after 
Rosenthal recalled the incident that he saw the latter there, he does 
not yet remember it. 

Thereupon, the defendant introduced as a witness John 0. Ed¬ 
wards, who testified that he lives at Greenville, North Carolina; his 
business now is farming; in 1911 he was employed as motorman by 
the Capital Traction Company, having first gone to work with it in 
January, 1911; on April 5 he had been running as motorman about 
3 or 4 months, and was motorman of car No. 151 that night; recalls 
the accident; he was running a Fourteenth Street car which 
60 came into Pennsylvania Avenue at Fifteenth Street; stopped 
at Seventh Street, was fully on time; after leaving Seventh 
Street going East, there was a car in front of him about a block or 
two-thirds of a block ahead of him, his leader, which car was going 
in the same direction as his; as he proceeded towards Sixth Street a 
car passed him going in the opposite direction, a little bit West of 
Sixth Street and Pennsylvania Avenue; as he approached Sixth and 
Pennsylvania Avenue, he was operating the car at a speed of about 6 
miles an hour, the man came from behind a Georgetown car and 
walked right straight into the side of his car on his left side, and 
“walked right straight into the side of my car on my left side”; “he 
was walking fast with his head down; he was in either a fast walk or 
a trot, one; T won’t be positive about that, but he was going fast with 
his head right down in this direction (indicating); he walked right 
into the West side of the car and which slapped him on the side of 
the head:” he never got on the east-bound track; the fender of the 
car did not touch him at all; the part of the car that struck the man 
was the grab-handle and the front of the vestibule where the post is, 
the left side; thinks it was a pay-as-you-enter; when the man came 
into the side of his car, the car was going somewhere about 5 or 6 
miles an hour; as witness was passing the other car, he was ringing 
the gong and after he had got by that car, reached the end of it, he 
discovered the man walking from the car; gave a thump down on his 
gong, heavy, but man paid no attention whatever to stop, so also 
reversed his car, but was unable to stop before struck the man; ap¬ 
plied the brakes the very first thing, and reversed the controller using 
the emergency brake; after attempted*to stop the car ran about the 
car’s length; when car.stopped, got off; it was between 9.30 and 10 
o’clock; it had been raining, but was not raining then, thinks it had 
slacked up somewhere about 6 o’clock; the track was a little slick, 
head light was burning, lights in the car burning, had not 
61 taken many passengers on that trip; after stopping the car, 
went right back to the rear end where the man was lying; he 
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was lying right at the rear end of the car about 3 ^ i t 

car and between tho tr«r>v e u- u j ’ aD0Ut 6 feet back of the 

3iV»o 8 md <f„“ fr^S,’ f£ “,k 

gotten on the east-bound trick- nt nil '/li ° f MS car> he had not 
ahead of the oar when witness fit.? ’ ^ th ® m , an was about 1° feet 

Pennsylvania T «!£Z ™““ **< 

time he came on dutv Anril * a + V 16 ’ u° es no ^ now remer nber 

Sr s 

“.Vnihf; r.",?wofk rdV' i »*py 

months* off andonofcour^hfwt y eff n<3 7°^^ f ° rt ' V0 or three 
time; does not remember now when it was heVenUo £.£? mean .' 
was sometime pretty soon after the aooident- it is not fact thl't*-’ '! 

62 s 

Baltimore on the 15th he had ii’tten « le Just . started to , l,reak in in 
fendant, had not <mne , rTL n ^ ° f absen , ce from the d e- 

“ o p ts” w :°?i f " ih « p“»- 

Hoins to 1 (aka"a j ob i‘„ bSTtoLI’”'” 0 " Comp * n !' ,hat J"> "" 

™”S slating 

nothing to do with the case* thAt wrViof fV>* •+ > that it has 

dent has no bearing on the i’iuS that on ih ^ t d,d after the Mci ‘ 
had been asked wh* re he was o^’the dav of the^oZr whS,”’ ^ 

tTeT^'Iv “tbelnmS 0 " °/ ^ to’his absent 

S StZ 1 55 
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noted an exception, which was duly entered on the minutes of the 
Court; thereupon the witness answered that he did not tell the 
Capital Traction Company that he was going to take a job in Balti¬ 
more; thereupon the Court ruled that, without the necessity of re¬ 
peating it. the defendant’s objection and exception will be under¬ 
stood to apply to this entire line of testimony, and, subject to de¬ 
fendant’s objection and exception, as already noted, the witness was 
asked questions and made answers, in substance, as follows: He 
stayed over in Baltimore, whenever it was he went, until he 
63 got a summons to come over here to the Coroner s inquest, 
Mr. Hill came over and told him the man was dead and they 
wanted him at the inquest and he came; that was the next day after 
he went over, or in a day or two, lie came back then, be came there as 
soon as they let him know; he did not know anything about the 
Coroner’s inquest that took place on April 15; as to whether he must 
have left here before the 15th of April, he does not know exactly the 
day; asked whether it is not a fact he left here right away the next 
day or so after the accident and went to Baltimore and took up 
another job, he answered he does not remember exactly the day, 
he knows he worked several days after the accident, and went over 
there before this man died, and stayed over there until Mr. Hill 
came for him; it is his best recollection that they sent a message 
down to the barn Friday night about the inquest, but he did not get 
the message, and went away the following morning, so Mr. Hill 
came over to Baltimore, he thinks, the same day, and when Hill and 
witness came back it was too late for the inquest, so they laid it over 
until another time and witness went back to work here; when the 
first session of the inquest was held, a message came to the defendant s 
barn for witness to be down at the inquest next morning (the inquest 
was April 15, that must have been the 14th of April), but he did not 
get that message until Mr. Hill came over to Baltimore the next day ; 
he was working for the Capital Traction Company, had quit on Fri¬ 
day and went over to Baltimore the following morning, to start 
breaking in. and while he was away he understands a message came 
to the Fourteenth Street bam the night before; the next morning he 
did not show up, so the superintendent sent somebody around to the 
house to find out where he was. but nobody knew; on April 14, a 
message was sent to the barn of the Capital Traction Company to 
have him report to the Coroner’s inquest the next morning, and he 
did not get that message, because the next morning, the 15th, instead 
of going to work at the Capital Traction Company, he went to 
64 Baltimore; he had been over to Baltimore before that and 
made arrangements for his work; at some time between the 
5th and the 14th he had made arrangements over there to get a job, 
and went over there to take this job on the morning of the 15th, the 
very morning of the Coroner’s inquest; and it was during that day, 
that Mr. Hill came over for him in Baltimore, and then he came 
back to Washington, and he was too late for the inquest, it was over 
that dav. when he went right to work for the Capital Traction Com¬ 
pany again, and as to his job in Baltimore, he let it alone, quit it, he 
did not tell them he was coming back; after the came back, Mr. Hill 
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phoned him to come back to work and he left his job over there, Mr. 
Hill told him to go to work for the Capital Traction Company: he 
had just started to work in Baltimore that day and came right back 
here, and he worked over here for the Capital Traction Company 
from the loth of April for 2 or 3 months; he did not go down and 
give his testimony before the Coroner before May 3 because he was 
not called until then; he had gone to Baltimore on the electric car 
early on the morning of the 15th, the 4 or 6 o’clock train; the morn¬ 
ing ot the loth w’hen he went to Baltimore, although the man had 
I, the 14 th, he thought he was getting better, that was the last 
he had heard from him, and did not know the man was dead when 
he went to Baltimore on the 15th and it had nothing to do with his 
going over that day; he did not go back to Baltimore and work any 
more; ho quit the Capital Traction Company June or July and went 
up to Camden. New Jersey, where he worked for a railroad; is now 
farming down in North Carolina. The day of the accident it had 
een raining; it was not raining that night, slacked up somewhere 
about six o clock; the track was a little slick and gummy; does not 
remember whether there was any ice, the date was April 5, 
would not like to sav jmsitively whether cold or warm day; 
dw not have a crowd on the car coming down the Avenue, 
stopped at Seventh Street, cor was equipped with brakes like the rest 

k ! e ,"!:- P0 ,, as l 16 knows; he is unable to describe brakes, to the 
best of his recollection was a pay-as-you-enter car, but he can not say 
definitely; wont be positive, but thinks that motorman’s platform 
was enclosed the number of the car is 151, he does not know how 
otten he had run it, he was an extra man, he was never a regular 
man, but, of course, worked every day mostly; working as a special 
man means working in the place of somebody else who is off from 
day to day ; can not tell how often, if ever, he'had run this same ear 
betore, but. had run pay-as-you-enter cars; thinks the pay-as-you- 
enter cars are enclosed where the motorman stands, thinks as he 
came down the Avenue that night there were windows in front of 
him, which he thinks he had up, but would not like to state posi¬ 
tively. as accident was three years ago; was quite positive about it at 
the time, had a good deal to impress it on him. hut did not notice 
the windows especially and had them up, he thinks; there was not 
anv moisture on the window, it was clear with nothing to interfere 
with the view out of the window as he remembers; coining back to 
the brakes he handled a brake right frequently, but as to about the 
kind of a brake it was, he is not able to tell anything about it, as he 
never paid any attention to the brake; he does not know the differ¬ 
ence between an air brake or a chain brake, he has never run an air 
brake; on the car the night of the accident, there was not an air 
brake, it. was a hand brake; of course, you use an air brake with your 
hand, but there are different ways of stopping it; this was one of 
the brakes you turn around with a sweep of your arm, thev had all 
of this kind on the cars then, it was one of those big brass handle 
brakes which winds a chain up underneath; as he came along the 

fi« i''ij 11 ’! 6, ’ j have that brake running loose, always 

66 held it moderate tight, not too tight, but just tight enough, 
so that the car could be stopped in case of any necessity right 
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away; car was operated by an electric motor controller, which he 
used with his left hand ; does not think he had any points of elec¬ 
tricity on his car when passing the Westbound car; the car was 
equipped for 9 points; as he came from Seventh towards Sixth Street 
that night, the brake was no more slack than to give it good room to 
run, it was as tight as it could be giving car freedom to run, so he 
could catch it quickly; there was no speedometer on v the car, nothing 
to tell motorman how fast he is running, only way can figure out 
speed is by guessing it for himself; as he came towards Sixth Street, 
he turned off the current just before he came to Sixth Street, and he 
reversed the controller after he saw the man was going to walk into 
the car; throws controller on neutral when gets ready to stop at a 
corner or to place where thinks might have to stop; as he got oppo¬ 
site the car going West shut off power, but did not put brake on 
until he saw this man; did put the brake on before lie came in con¬ 
tact w T ith him and certainly did ring his gong; put brake on as 
hard as he could after found that man was going to walk into him; 
saw man 10 feet l>efore he got into car; then was going about 5 or 6 
miles an hour; it was not any faster; he is sure of that, if he is any 
judge of it; immediately when the man was 10 feet away, as witness 
figured it. he put on his brake; did not take any ruler or anything to 
make measurement, that is his idea of the numlier of feet; put brake 
on as hard as he could, car responded to it, car went its length before 
stopped; it is 38 or 40 feet long; does not remember having conver¬ 
sation with any people at scene of the accident, does not know the 
man Tague; witness gave his name to a policeman and another fel¬ 
low; remembers a man in citizen’s clothes who took his name, had no 
conversation with him, except telling him how it was done, and did 
not tell him that witness could not see the man. 

87 Thereupon the defendant introduced as a witness Michael 

E. Griffin, who testified that he resides in Orlando. Vir¬ 
ginia; is not now employed by the defendant, was employed by it as 
conductor from August, 1910. to July, 191*2; was conductor on car 
which figured in accident ; before reaching Sixth Street, had made 
last stop at Seventh Street and Pennsylvania Avenue; car was Four¬ 
teenth Street car which came into Pennsvlvania Avenue at the 

«/ 

Treasury, Fifteenth Street: from the Treasury to the Peace Monu¬ 
ment. the East hound track of the defendant is very near straight, 
there are no curves in it; from Sixth and Pennsylvania Avenue for 
several hundred yards in either direction, the tracks are straight each 
way and the car does not round any curve; after leaving Seventh 
Strict and while approaching Sixth, the car was going at a very mod¬ 
erate nut of speed, about 8 or 7 miles an hour; about a square ahead 
there was another car which is called this car’s leader; a little before 
got to Sixth Street a West hound car passed witness’ car ; as they 
passed the West hound car, the motorman sounded his gong; wit¬ 
ness was standing on the rear platform, he was running a single 
pay-as-you-enter car; after passed the West bound car, his attention 
was attracted by the motorman giving the sound of his gong, and 
the car began to come to a sudden stop; he had not felt any jar, 
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siuij)]y noticed the West bound car pass iust beforp* when h; a 

AvelT'riiVt Tn’u!i d 'i e ", gl " .T "‘“ re Si > Ul st ™ mil 

thp f <dd . )ed \ ^ ie ^ ot off and found a man lying with his feet between 

Mnt 4 o 7 ?feeth th y aCr0SS f th f t West bo 1 und track 5 this man was 
Z. ng lee J m the rear of the rear platform of his car *omp- 

thing like that; had not seen the nijan before the accident* man was 

Z a niX°Ttt' e U \ the h 0 Spita J ; UC i ident o-urred aboutVsO 

at night, it was not raining them, but had been raining that 
68 day; it was a rather warm night; streets were wet did no 
have many passengers, it was a trip on which seldom set* 

ing^mTto ffuH st^ thei 6 ^ at SeVenth Street - ^ 

On cross-examination the witness testified his place of dutv i's on 

off tin t r !’ a ! ° rm T d as „ he eame down the Avenue he did not move 
tt thatj,la,form he collected fares and let passengers off; car was 

ghted inside and every time he looked into the car he looked into 

ie hght; after leaving Seventh Street on the way to Sixth he was 

occupied counting tickets, does not think he had gotten any trans 

or'uvo hr.lad l! h * did * ™ -oreTanTne 

i-i.. , e lad a l ot ' °f tickets and was counting these up under the 

•’" ok , or card on which makes record P was bund- 
„ g * he tickets 25 in a bundle, began that about half wav in the 
square after leaving Seventh Street; does not suppose he hail several 
bundles; does not know whether he had one fuffbundle there wa 
nothing unusual to attract his attention after leaving Seventh Street 

atipnP the • a <*«ient, nothing about the speed that made him pay anv 
attention to it; nothing unusual in a West bound car passing it anv 
place along the Avenue, he just noticed this car pacing when he 

thino d lt- 14 VVaS '\t St ?. f hlm ’ and shortly after that he knew some¬ 
thing was wrong; the first notice he had anvthing was wrong The 
motorman began to sound his gong and wind up the brake’- e 
heard lnm sound his gong and begin to wind up his brake and eon e 
W*t op; ?' hen motorman started to do this, witness supposes the 
e. t bound car was about half way of the square between Sixth and 
Seventh; he does not know how long that sqiiare is, but it is a pre«v 
ong square, did not leave his position on the car until it stopped - 
did not make any measurements as to how far the car was from the 
fiQ 18 test,fyln g to his recollection as to that and as 

' fpj h i e Way the man was lyin «l supposes his car was about 40 
• . 1 , feet ,on 8> never was a motorman or ran a car himself- is now 

in the mercantile business in Orlando, West Virginia • was’ in flu. 
employ of the Capital Traction Company in the neighborhood of 
two years; was with that Company until July, 1912 about a vear 
and three months after the accident; after the accident the Companv 
took the usual statement from him, he got the names of witnesses 
that night; does not remember a man by the name of Tague takine 
witnesses, but seems to him there was somebody who took his name 
and it was not a police officer, the police otfleer knew witness’s name’ 
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Thereupon the defendant produced as a witness Claude L. Bar¬ 
nett, who testified that on April 5, 1911, he was in the automobile 
hiring business, and it was his automobile that took Mr. King from 
the scene of the accident to the hospital; at the time of the accident 
he was standing in front of the National Hotel and did not see the 
defendant’s car until after it was at a standstill; it was standing West 
of Sixtli Street, he should think, or up pretty well to the line of 
Sixth Street, the West line he should say, of course, could not be 
positive; he just pulled across and put this man in and went right 
to the hospital with him; he heard something like a noise that at¬ 
tracted his attention like a box or something falling off a wagon, 
looked around and saw something lying on the track; he pulled 
right across and the man was put in the car; the man was 
not right in the rear of the car, he looked to be between 
the tracks, or a little closer to the West bound track; witness does 
not know how many feet East of where the man was the rear plat¬ 
form of the car was, guesses about 8 feet; the man was close to the 
car; of course, bv driving up witness could not tell how far the man 
was. hut he was near the rear part of the car, and a little to 
70 the North of it, and as to his recollection he would say 8 or 
10 feet; the man possibly would not be that far back of the 
car; witness was subjxcnaed in this case by the plaintiff, hut not put 
on the witness stand, having been excused, he thinks, by one of the 
counsel for the plaintiff. 

On cross-examination, witness said that his automobile, a white 
steamer, was already steamed up at the time of the accident ; he did 
not see the accident; he was sitting in the seat of his automobile when 
it occurred, his car ready to move; at the time he got to where the 
man was there were people running there, and four or five were pos¬ 
sibly there when he pulled up, hut when he first saw the man there 
was no one there at all; he was intent on doing what he could do for 
the man and his attention was entirely directed toward how he could 
help get the man to the hospital, and was not paying particular at¬ 
tention to anything else; it was not exciting there for a few minutes, 
but people were in a hurry when a man was hurt and he just pulled 
across there, put the man in his car as soon as he could, and pulled 
right away; as to where the man was with respect to the car, witness 
noticed, when he stopped, after pulling over there, that someone 
walked around the back of the car and came across to where the man 
was, and witness noticed that, does not know whether it was officer 
or motorman or conductor; the car was not as near, as he recollects 
it, in the middle of Sixth Street: it might have l>een up to the curb 
line of Sixth Street, and it might have been a little beyond, but he 
does not think much further: he could be mistaken in that, of 
course; besides the officer, he saw Mr. Opedyke and Mr. Tague. and 
a young gentleman went to the hospital with witness, a Greek or 
Italian, together with the officer. 


i 
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71 it thereupon the defendant produced as a witness Bent amt v 
71 Harrison Kohler, who testified that April 19li he wa.fin 

i Qr . fl - tj 4 . i c ™ ner 01 ^ixth and Pennsylvania Avenue at thp At. 

slilPiiiisli 

«crfi? * s " ,h ^"»™»- 

Thereupon the defendant produced as a witness Fpet> P Mabpc 

comer of S p f 1 the f cldent in question; was on the 
orner of Sixth of Pennsylvania Avenue with Mr. Ballinger wall-. 

right V a?the a St J ^ the CUrb ° n - the COrner of Si * th ’ Stree ‘ 

g i ai tne bt. James Hotel; car was going East- saw thp man ho 

llwtho aCCld t nt ’ he was coming from the opposite’corner- when first 
car was mnVgX^ SfheS 

Pennsylvania Avenue going West and just about to sten off curb- 

ESpMS IS? - vrb ssS 

his pulse and heart to s^Tthey^ hTfrietid 

» xrr*“ bwSs 

Fa C t k, 0 ” ft® W ? ^ track, 0 partly and pSy betweeiw^t and 

SfcS^W track)^t^betwewfthe two Sfwht 

been^raining during th^day^i^noT''sSe exacd^whit” V* 
stopped; when the car had come to a fulHtop * to bSrSVe 
Howard House and the St. James Hotel, the rear end of U hi 

guesses was about the curb of the Howard House * he 

R v fp S p Xaminati °? Witness testified that he railroaded for the 
K. F. & P. Company about two years, the Big 4 Central T ino it,™! 

Z n Jl’ t - nd T ked 0n a s f ction of railroads;\s notemployed at th: 
present time; has not worked on a railroad for aho.,7 „ Y. • 

statement taken from him was at the mor^e; ^nSof the‘ 

defendant came to his house before he went to the morgue right after 

the accuient^he had been with his friend (Ballinger) all that day, 
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they were both working for the same railroad; had come into Penn- ( 
sylvania Avenue at Four-and-one-half Street and started W est on the 
South side and did not stop anywhere between Four-and-one-half and 
Sixth Street; did not go into the St. James Hotel; they were talking 
together; if passed any other cars did not take any particular notice, 
cars are running all the time; can not exactly tell whether there were 
any cars going East and West between Sixth and Four-and-one-half 
Streets because his memory is not as fresh now as then; he saw the 
man before he saw the car, saw the man walk into the car, saw it just 
as it occurred, just as he w T alked into it; the side of the car extends 
out some distance from the fender so that he judges a person 
73 standing by the side of the track might be hit by the side of 
the car and yet the fender pass him, though he does not know 
that for a fact; nothing about this car to attract his attention until 
he noticed the accidentj with reference to the St. James Hotel, when 
he saw the collision he was right on the curb, stepping off the curb, 

West of the St. James Hotel, was going to continue West, does not 
know exactly if he was standing right on the curb at the instant, 
but knows he was going off the curb to the street, does not think he 
had not gotten into the street when the accident actually took place; 
his first attention was attracted to the man coming across the street, 
was not talking to his friend at the time, can not say which way his 
friend was looking; witness was looking right toward the man; car 
was coming East and witness was looking on an angle Northwest; 
from that standpoint, he thinks he could estimate the speed of the 
car; never ran an automobile nor an electric car; never ran a steam 
car, but has ridden on them; has operated freight cars after being 
cut off from other cars; could not say exactly for a fact how a car 
was going, but to the best of his knowledge, thinks it was going about 
6 miles an hour; he does not think it might have been going 8 or 10 
miles. 

Thereupon the defendant produced as a witness John D. Bal¬ 
linger, who testified that he is employed as a brakeman by the 
R. F. & P., W. & S. Railroad, and was so employed by the same 
people April, 1911; has never been employed in any capacity by 
defendant; witnessed the accident in question; was going up Penn¬ 
sylvania Avenue on South side, was right in front of St. James 
Hotel, about to step off the curb; was in company with a friend of 
his, Mr. Fred P. Marks; saw the man who w T as struck by the car; 
he was going from the North side of the Avenue; the man was either 
in a fast walk or a run, it looked to witness as though he was coming 
from the corner of the National Hotel; the car was travelling 
74 East; just prior to the accident witness should judge car was 
running about 6 miles an hour; he noticed man was either 
running or in a fast walk, was in a kind of stooping over position, 
like he may have been in a kind of trot; witness and Marks kind 
of stepped off the curb, and as well as he can recollect there was a car 
went up the Avenue West with a trailer to it; this man kind of came 
in back of that; witness heard the gong of that car and really then 
did not pay any more attention to the man until he heard the blow; 
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as to how the man was holding his head, he was in a kind of a stooD- 
mg portion like this (indicating), like he may have teen runS 

to a stop a / s U “^ l Ver ^ fast walk ! car that struck the man canTe 

Em f ° r fe6t " rear of ‘he dr that struck 

Dartl’v on the We kf ne ? d we . nt over there - found the man lying 
partly on the West bound track, and partly on the space between 

s» a aarsis- a ssst- ■* ™ - ** - 

feet^on^U went^n 11 TnT!S ass . umin ^ that ^ was about 40 
__ n ent 45 °f 50 feet before it stopped after it struck the 

to a witntTifTe C ° ming fr ° m ^ irectio l n of National Hotel, it looked 
ness as if he was coming from the Northeast corner of Sixth 

and Pennsylvania Avenue; witness heard the gong of a car but could 

not say whether it was a West bound or East bound he thought ^ 

n^Jdh g0I lS,^f tlie „ West hound car; could not sav how many cars 
passed him between Four-and-one-half and Sixth stV^+ CarS 

car as he was there at Sixth 

but did not pay any attention to them; does not recall an? Sfahead 

75 to a ? v I ahead 3ft |} "T* paid any P articula r attention 
. «L Ca f fif 1 . dld not see representative of the defend- 

f a f ^ nt thlS accident un fil a short time ago • representative 
o defendant did not call on him right after aceidentfsomebod^lled 

wtethe? 1 bfsa ft n, the Coroners ln quest, but he does not remember 
7n v nf th T W them 0r n ? 1 ’ and does not think he did; did not see 

thl J, ^ daim agen1 ? °, f the Traction Company and taTk 

this matter over around the time of the Coroner’s inauest and d d 

Tas fmportoEt to^aveT 6 "*^ nobo< ? y eve r suggested to him that it 

going; as to how he happeEte EaShe wor^‘6 milSlTouT^ 
at was the rate he thought the car was going at the time of the 
ac :' de r n ‘ ( a "d nobody said anything to him about 6 mitebeinl the 

i..do«,L" niiSs • ' p “ in ' 

ts saiaatafsar ~ i “ u ’ k£ ~ 

AjSSBr*! ’SSTomT} 1? 'f? W «■»!»’ Department .( 
W^hinEnn nnl? ° f . *5® Uni *?d States Weather Bureau, 

If i“.7SX', n ff d< r- ' ho " ,ni! *5« ii mm % 

Uy ciolidT ^ n ° mn falHng ’ but be i’ ween those hou.ifwS 
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Thereupon the defendant recalled as a witness Percy E. Budlono 
whotesS that refreshing his memory from his .tr^cmrf of the 
testimony before the Coroner’s jury inquiring into the <death of John 
T KW he can state that one Amos Brown testified on tnat occa 
sion having been duly sworn, and that Mr. H. Winship \\ heatley, an 
attorney interrogated the witness Amos Brown at that hearing, that 
Mr. G. T. Dunlop, attorney for the defendant company, niter- 
7B rotated the witness Amos Brown at that hearing ; at pages 8 

* to U both inclusive, of the transcript of the tetimony token 

at the Coroner’s inquest on the body of John L. king April 15, 1911, 
contton^Xe testimony of the witness Amos Brown and correctly 
gives the testimony of that witness at the Coroner s inques , 

best of witness’s ability to make such a report witness 

On cross-examination the witness testified that he took the witness 

Brown's testimony in shorthand, dictated it to a graphophone, and 
then thev were'token off by a typewriter operator ,n the manner 
already described by the witness Budlong when heretofore on t 

stand. 

Thereupon the defendant produced as a witness II. M inship 
Whpattey who testified that he is a member of the bar of the 
Supreme Court and Court of Appeals of the District of Columbia and 
to . Wn for over ten years: that in 1911 he, as attorney, represented 
Mrs King as the widow of John I.. King: that lie represented her 
f n d her family in connection with the claim against the Capital 

Tr ThereuporT'counsel for the defendant proceeded to propound a 
i|uestioi ^ ^ or about April 5, 1911"—whereupon the Court in- 

“SSSf «S'in“Sci.in. » 

panv—I do not know what the claim against the Company has to 
do with it. It is sufficient that he represented them, if he aid, at 

th Coun^rfor BiT defendant informed the Court that he wanted 
to show that Mr. Wheatley was attorney in this particular matter at 
that time, and that he would now proceed to ask whether or not Mr. 
Wheatlev represented the family at the Coroner s inquest; thereupon 
the court turned to counsel for the plaintiff and the following oc¬ 
curred. Coi rt: T do not know whether you object to it or 

77 not Mr. Lambert? 

Mr. Lambert: T do object to it. . . 

The Court : T sustain the objection. T think it is clearlv ^objec¬ 
tionable to inquire whether he represented her or the family, or 
both, in their claim against the Capital Traction Company. 

To which ruling of the Court, the defendant, by its counsel then 
and there noted an exception, which was duly entered on the minutes 
of the court. Thereupon counsel for the defendant proceeded to ask 
the witness whether he was present at the Coroner’s inquest on April 
15. was interrupted by a request of plaintiff s counsel to the court to 
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permitted to interrogate the witness before defendant proceeded • 

Mon afto Xtl er V1 th g P" gi 'T n ’ by consent . in respond to ques- 
as .to whether the witness had seen Mrs. King in connection 

answered tll'nt'h* 01 ' 0 " Pr l° r 4 ° tbe , Coroner ’a inquest, Mr. Wheatley 

son asked ih WMl"" 1 °l that; tha ‘ he saw ber »*»i that the 

him and that VI. \n e ^,i 0 '', , l vn f° the Coroner’s inquest with 

Th«Cr P Es«” ts ■■ h ” —>" ”* 

ATrJ ir JeCt ’ ^®5* au . se . tll,s is Mrs. King, and not only Mrs King but 

“me&eke*tlTr' a " d * he ,"' e '- ,t there on the Element o 
«i? j ’ !• Mrs - Kln & not authorized bv Mrs. King to make 

an\ such designation or arrangement, it is perfectly apparent he can 
not bring it in here in an attempt to bind her.” PP can 

r ,f f the defendant, by its counsel, responded: 

t *,, • shows tbe relevancy of my question, that he was the at¬ 
torney m connection with this claim for Mrs. King and her family ” 

78 i„. T , f w l tn ®f thereupon testified, in response to questions 

v defendant s counsel, that he was present at the Coroner’s 
inquest in the case of John L. King April 15 1911 There 
upon counsel for the defendant asked the wLLs-‘ ? Atwh,Tse re 
q m’\ n f' n what capacity, did you attend the inquest?” 

that if the h Ji aintlff ’ by her , oounsel ’ objected, and the Court ruled 
that if the witness w^as not there at the request of Mrs King then 

pre S nted r> to m t'be P' T P* PP T , he defendant ’ b V ^ counSl 

presented to the Court its right to the testimony sought bv Hip 
ques ion, and to show that Mr. Wheatlev was there at the request of 

S or tr il family °J the de< T ed ’ and as a " a ttoraey q fo? the 
called to the f^t tbn e ?th- ng me " lber ’ tbat tbe Court’s attention is 
King herself K, tbat tb,s , wa f not an action for the benefit of Mrs. 

capacity Mhat b r?n n "' bl<>b , sbe appears in a purely representative 
fnLn ‘ V t /L at i* , twn for the benefit of Mrs. King and the 
family of the deceased: and tnat counsel for the plaintiff^had lieen 

position 8 ' ttifVPwt t| amilV °° n T ted , of ’ and wbat "’as their 
behalf of f i ; A' beat ' ey appeared at the Coroner’s inquest on 

n,w r th f y at tbe re 9oest of any member of it, or at the re- 
quwt °f any person who would be a beneficiary of this suit now being 
A'A'j lnd thereafter, in that same connection, he washy Mrs King 
the administratrix here, continued as attorney in the prosecution of 
he claim resulting out of this accident, then she necessarily adopted 

!w % bW att ? r . n , ev m tbis p ase at that time; that defendantcontend* 
that if any of the persons benefited by the statutory proyirion rt 
spectmg death by a wrongful act retained an attorney and had that 
attorney represent the interests of the estate aFthe^inquest then 
he was the attorney for all purpose^ there* thnt + j i 

the Court, the son could not bfnd anybody b„t him e Xn t^ 
would go to the r^tricting of the testimony; if onT o ’the^ ^ 
Pbe benefited by this action bound himself, 

ttai m w°b7t P A ^ admk 1 ib ’ e -. tha Court telling the jury 
in the matted h d ’ d ^ d ° n y b ’ nd himSelf and his invest 
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Q. Did you have someone in your carriage? A. No, sir. 

Q. It was empty? A. Just going to the stable. 

Q. It was empty? A. Yes, sir. 

By Mr. Dunlop: 

Q. Mr. Brown, what part of the car struck him? A. 1 think, 
sir, as near as I could make it out, it was the front post on the front 
end of the car, the upright. 

Q. Did the fender strike him? A. It was the corner, the out¬ 
side corner of the post, you know, that runs up the side of the 
fender. I think the post struck him a glancing blow. 

Q. The left or right side of the car? A. It was on the left-hand 
side of the car, the front end. The car was going east. 

Q. Do you know whether or not he was struck by any part of the 
fender? A. I could not say that; no, sir. When I seen his head 
come in contact, as I thought, with the front post, he just 

83 dropped over to one side and fell. Whether any other part 
of the car struck him or not, I could not say.” 

Thereupon the defendant produced as a witness William D. 
Thorne, who testified that he is master motorman of the Capital 
Traction Company and has been so employed for the past 8 years, 
having l>een in the employ of the Company for 30 years; that he 
instructs motormen in the duty of operating cars in Georgetown; 
that he is familiar with Capital Traction car No. 151, which has 8 
points on its control; that he is familiar with the roadway of the 
defendant company on Pennsylvania Avenue between Sixth and 
Seventh Streets, Northwest, which roadway lie would call near the 
level; that car No, 151, on 0 or 7 points of electricity, on the road¬ 
way between Sixth and Seventh Streets, having started from a dead 
stop at Seventh Street, would be running at a point 50 feet West of 
Sixth Street at a speed of 9 to 11 miles per hour; that, assuming the 
car to be running at a speed of approximately 6 miles an hour at 
Sixth and Pennsylvania Avenue, it would require a distance equal 
to the length of the car and 2 or 3 feet for the motorman to bring 
his car to a dead stop; putting it in feet, witness would say it would 
require about 45 feet, the car is 41 feet long. 

On cross-examination, the witness testified that he does not 
think plaintiff’s counsel, or anybody else, could stop the car quicker 
than in 45 to 50 feet; the car was equipped with hand brakes, it 
was not an old fashioned brake, it was about as good a brake as “we 
have on the road today”; they have air brakes now and the air 
brake is more efficient than the chain brake, but they have the 
same trucks and the same brakes; air can put on a great deal 
more power than hand; when using the hand brake, we would 
have only 2 raps and a half on the chain so that if the motorman 
did not have the brake wound up at all, he could start winding up 
and stop in 40 to 45 feet; and if he had it wound up tight, 

84 he does not know whether the pressure would be transmitted 
quicker, he does not think it would make any difference for 

if motorman had to put it right on, he would be likely to pick up 
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e!£t7heiw». T id the danger of that is that it would 

it doe’n’fnlMhJt? 10n 9° m P a “y fo , r a fla t wheel; when it skids, 
it. (loesn t all the time make a flat wheel; skidding on sand does’ 

ston 6 a ' 6 W ! ulp|)ed "i th 8811(1 i when there is an emergency 
stop, motorman is supposed to use sand and also supposed to nsl 

tW^rnot’^ind I fh the K ra i ke ’ ' t makeS the wheels @o backward; 
at win not grind the wheels up, to start a wheel up backward 

that is going forward will not grind it up; this car was equipped 

with a Peacock brake; it was not an old style brake, it is the latest 

improved brake; as to how long it takes to turn that brake tS 

depends a great deal on the movement of the man; it can be turned 

piettv quick, witness can not explain in words; car 151, on April 5 

started from the fourteenth and Decatur Street barn - its schedule 

from there to Eighth and “F” Streets, Northeast, is ’42 minutes 

oR e „ S ci ed "J e f X T 0n n Piney l Rraneh Roa<1 is 39 minutes to First and 
B Streets, Northeast, that is the Capitol and Librarv; witness 

does not know the distance, that schedule allows for all stops- be- 

tween Sixth and Seventh Streets on Pennsylvania Avenue P there 

might be a slight break in the grade, it drops just as much one way 

7! o d0< 7 c- e ( i? her u. • W °u d bl j e J ak J' ust as much toward Seventh 
as toward Sixth right in the middle of the street, there is what is 

called a knuckle about the middle of the block. 


Thereupon the defendant rested and the foregoing is 
stance of all of the evidence produced on its behalf 


the sub- 


Thercupo’n the plaintiff recalled to the stand the witness John 0 
c - Edwards, the motorman, and under examination bv plain- 

85 tiffs counsel, the said witness testified that he did'not re- 

member whether there was sand on the car the night of the 
accident, he guesses there was as there usually is; that he does not 
think he used any sand; that when the tracks are in any wav wet 
or slippery, it is his duty to use sand, especially in an emergency, 
but he will not be positive whether he used it or not that night* 
he does not know P. Hioures, the Greek or Italian who was at 
the scene of the accident j that he does not remember conversing 
i • • « . « since he was on the stand; he does not know 

him, might ha\ e seen the Greek at court, but does not know his 
name, has.not been talking with that Greek since he was on the 
stand, or with any other man of that character; during the adjourn¬ 
ment of court, he has been absent from the city at his home in 
Greenville, North Carolina, arriving back in Washington this 
morning (the day he testified), and he did not see the Greek after 
adjournment. 


Thereupon the plaintiff, in rebuttal, produced as a witness Pres¬ 
ton C. Day, who testified that he is chief of division, United States 
Weather Bureau, and has been for about 3 years; that the record 
showed that on April 5, 1911, rain continued during the day at 
intervals until 4.45 p. m.; that it was cloudy at that time until after 
8 o’clock, and that from then until near midnight it was nartlv 
7—2843a 
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cloudy; there is no record of fog on that day before midnight; the 
record was taken at Twenty-fourth and M Streets, the Weather 
Bureau; the temperature for that day was maximum 62, minimum 
40; there was no temperature during the 24 hours lower than 40 
degrees, 32 is freezing; record shows light fog 8 o’clock April 6, 
does not know what period that covers, conditions at Sixth and 
Pennsylvania Avenue would be slightly more favorable tb fog than 
at the Weather Bureau, and there is a possibility that there 

86 might have been fog down there which would not be suscepti¬ 
ble at the Bureau. 

On cross-examination witness says there is no Weather Bureau 
record of fog prior to midnight April 5. 

Thereupon the plaintiff recalled as a witness Leonard T. Robert¬ 
son, who testified that the elevation at Seventh Street and Pennsyl¬ 
vania Avenue is 11.4 feet, and at Sixth Street is 10.49 feet; in the 
center of the square, there is a hip, being the high point, where the 
elevation is 12.18; the rate of grade going up to that elevation from 
Seventh Street is .4 of a foot, and falling from that point to Sixth 
Street is a grade of .5 of a foot in a hundred or one-half a foot in 
every hundred; the fall continues for a distance of 321 feet from 
this high point to Sixth Street; from Seventh to Sixth is 567 feet. 

Thereupon plaintiff produced as a witness Samuel J. MacFarren, 
who testified that by profession he is a mechanical and traction 
engineer: that he has lived in Washington 5 years; has been con¬ 
tractor, engineer, or official of about 15 roads, his experience in this 
line extending 15 years; he has had experience of electrical opera¬ 
tion and has run street cars and taught a great many men to run 
them; is somewhat familiar with surface conditions between Sixth 
and Seventh Streets on Pennsylvania Avenue; travels over it fre¬ 
quently; taking a car of the pav-as-you-enter type of the Capital 
Traction Company with a chain brake, and running it 5 to 6 miles 
an hour, at or near the corner of Sixth and Pennsylvania Avenue, 
or 50 feet West of Sixth Street, as an emergency stop that car ought 
to be stopped in a space of 7 or 8 feet; it could be stopped in that 
distance under conditions of the motorman being ready to make a 
stop, having the slack out of his brake, as he usually has in ap¬ 
proaching a crossing, and having his current off as he should 

87 have at that point; if a car at that point was going at the 
rate of 8 or 10 miles, the space in which it could be stopped 

would be trebled or more; if the car was going at the rate of from 
12 to 15 miles an hour, it might take, 50, 60, or 70 feet according 
to the personal equation of the motorman, according to how quick 
his muscular reaction was, how quickly he got his whole weight on 
the brake to stop the car for an emergency stop; taking a car that 
was running along Pennsylvania Avenue in the vicinity of Sixth 
Street, and a few T feet West of the corner, the motorman started to 
make an emergency stop and the car did not stop until it had gone 
45 or 50 feet, he, witness, would say that the car must have been 
travelling 15 miles an hour; under the same conditions, if the car 
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did not stop under 80 or 90 feet, it might be 18 or 20 miles an hour- 
on six point of the controller, on that slope of Pennsylvania Avenue 
approaching Sixth Street, the car might be going as high as 9 or 10 
miles an hour; on 8 to 9 points of the controller, the car would be 
going full speed, that would be all he could get out of the car; the 
motorman can run down there 20 miles an hour easy enough ; he 
goes over a knuckle and unless he compensates for it in some way 
he is going to accelerate for the last 300 feet at the rate of a mile 
every two or three seconds. 

, . cross-examination, the witness states that he is in business for 
himself as an engineer at 1419 “G” Street, and has been for a long 
time, that he has never operated a Capital Traction pay-as-you-enter 
car and has never operated a car in Washington. 

Thereupon the plaintiff recalled as a witness Earl C. Tague, who 
testified that when he was taking the names of witnesses after the 
accident, he heard the motorman say, in substance, something about 
not being able to see or not seeing the man. 

88 Thereupon the plaintiff offered in evidence Section 5, page 

188, contained in a book entitled “Regulations for the Opera¬ 
tion and Equipment of Street Railway Cars in the District of Co¬ 
lumbia, passed by the Interstate Commerce Commission under the 
authority conferred upon the Commission by Public Act No. 134 
apprmed May 23, 1908,” which book of alleged regulations had 
|>een produced by the witness Money, hereinbefore referred to* to the 
introduction of which evidence, the defendant renewed the objection 
interposed when the witness Money was on the stand, on the grounds 
heretofore stated to the Court when the witness was on the stand* 
after the question was argued at length, the Court overruled the 
objection of the defendant and admitted said regulation in evidence 
to which action of the Court the defendant, by its counsel, reserved 
an exception, which exception was duly entered on the minutes of 
ll ? e . C ™ l , rt * Thereupon, subject to the defendant's exception, the 
plaintiff s counsel read to the jury said regulation No. 5 alreadv 
quoted in full herein. 

Thereupon plaintiff produced as a witness John H. Hanna, who 
testified that he is chief engineer of the Capital Traction Companv* 
that the distance from Piney Branch Road to First and “B” Streets’ 
Northeast, according to the car trackage, is 6.04 miles; and on 
cross-examination that the schedule required to be maintained on a 
trip from Piney Branch Road to First and “B” Streets, Northeast, 
is 40 minutes, an average speed of 9.06 miles per hour; that the 
average speed in miles per hour from Pennsylvania Avenue and 
Seventh Street, Northwest, to First and “B” Streets, Northwest, the 

Peace Monument, is 8.42 miles per hour; that is the schedule’ in¬ 
cluding all stops. 
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Thereupon the plaintiff recalled the witness Samuel J. 
89 MacFarren, who testified that, assuming the road from 
Pinev Branch Road to First and “B” Streets, Northeast, to 
be 6.04 miles, and 39 minutes as the schedule, the average rate per 
hour would be a little less than 10 miles; in making that estimate, 
the witness said he allowed about half the time for stops. 


Thereupon the plaintiff and defendant announced the case as 
closed, and the foregoing is the substance of all the testimony pro¬ 
duced by both parties in the case. 

There were no exceptions reserved to the charge of the trial court. 

Be it also remembered that each of the separate and several ex¬ 
ceptions taken by counsel for the defendant, as hereinbefore set 
forth, were taken before the jury retired, and each of said exceptions 
so taken was then and there separately and severally duly noted on 
the minutes of the Justice presiding at the trial; and counsel for 
the defendant then and there prayed the Court and now prays the 
Court to sign this bill of exceptions and the same is accordingly 
done now for then and made a part of the record of this case on this 

29th dav of May, A. D. 1915. 

y THOS. H. ANDERSON, Justice. 

Settled bv consent: 

WILTON J. LAMBERT, 

Attorney for Plaintiff. 

FRANK J. HOGAN, 

Attorney for Defendant. 

fEndorsed:l Law No. 54547. Madeline A. King, Administratrix 
of the Estate of John L. King, deceased, vs. The Capital Traction 
Co. Bill of Exceptions. Law offices of Frank J. Hogan, Evans 
Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. JNo. 
2843. The Capital Traction Co., &c., appellant, vs. Madeline A. 
King. &c. Court of Appeals, District of Columbia. Filed Jun- 21, 
1915. Henry W. Hodges, clerk. 
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hereby made a part of the Record in the above entitled cause, pro¬ 
vided leave of Court so to do is granted. 

FRANK J. HOGAN, 

Attorney for Appellant. 
WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 
FREDERIC R. WHIPPLER, 

Attorneys for Appellee. 

| Endorsed: | Court of Appeals of the District of Columbia, Octo¬ 
ber Term, 1915. No. 2843. The Capital Traction Company, a cor¬ 
poration, Appellant, vs. Madeline A. King, Administratrix of the 
estate of John L. King, deceased. Stipulation. 


In the Supreme Court of the District of Columbia. 

At Law. No. 54547. 

Madeline A. King, Administratrix of the Estate of John L. King, 

Deceased, Plaintiff, 
vs. 

The Capital Traction Company, a Corporation, Defendant. 

Charge. 

“The Court (Mr. Justice Anderson): Gentlemen of the jury, the 
plaintiff in this case, Madeline A. King, as administratrix of the 
estate of her late husband, John L. King, brings this action against 
The Capital Traction Company, the defendant, to recover damages 
resulting from the death of the deceased as the result of an accident 
that occurred at or near the intersection of Sixth and Pennsylvania 
Avenue, on the Fifth day of April, 1911. 

The declaration, which I have in my hand, and which will be 
handed to you when you retire to the jury room, sets out the plain¬ 
tiff’s cause of action. You will understand that it is no part of the 
evidence in this case, and it will not be handed to you as proving any¬ 
thing at all, but simply as the plaintiff’s typewritten statement of 
her case. The declaration alleges, in substance, that on the Fifth 
of April, 1911. while the defendant company was operating one of its 
cars eastward along Pennsvlvanaia Avenue, and when it had reached 
the intersection of Sixth and Pennsylvania Avenue, the car was run 
across that street without stopping at Sixth Street, at a high rate of 
speed, and at or about that point the deceased was struck by the car 
and killed. The declaration first sets out what it is alleged was the 
duty of the defendant under the circumstances; then follows the 
alleged omission of duty upon the part of the defendant company. 
The declaration then alleges: 

‘That the said John L. King, deceased, on the day and year afore¬ 
said, was crossing Pennsylvania Avenue at the intersection of said 
Avenue south, with Sixth Street west, at about the hour of 9:30 




o clock P. M. when a car operated by defendant's servants reached 
an- continued across said intersecting point, going east at a rapid 
rate of speed, and the plaintiff avers that then and there it became 
and was the duty of the defendant, its agents and emplovees in 
charge of its cars to manage, control, and run them in the manner 
provided by law, and to avoid injury and damage to persons lawfully 
crossing its tracks, or to any persons on said Pennsylvania Avenue 
and to cause its said cars to be run east along Pennsylvania Avenue 
at a rate of speed not to exceed twelve (12) miles an hour, and at a 
rate not to exceed six (b) miles an hour at the intersection of said 
Sixth Street with said Pennsylvania Avenue, and to cause said cars 
to stop at the west side of Sixth Street for any passenger or passengers 
desiring to board said cars at said point of intersection, and to give 
due and proper notice of the approach of its cars to any person or 
persons upon or near the tracks of said company, so as to avood colli¬ 
sion with said person, including plaintiff’s intestate; but that regard¬ 
less of its duties in the premises, the defendant carelessly and negli¬ 
gently caused a car, proceeding east along said Pennsylvania Avenue, 
to run at an unlawful and dangerous rate of speed along said Penn¬ 
sylvania Avenue and at the intersection of said Sixth Street with said 
Pennsylvania Avenue, to wit, at a rate of speed greater than allowed 
by law and neglected and failed to give the deceased any proper 
signal or warning of the approach of its car along said Pennsylvania 
Avenue, or of its intention to run said car at the intersection of said 
Pennsylvania Avenue with Sixth Street, at such unlawful and dan¬ 
gerous rate of speed, and cause said car to run past said intersection 
point, and made no proper effort and used no proper precautions to 
stop or slacken the speed of its said car; whereby, and in consequence 
of all of which negligence of the defendant, its agents and employees, 
and without any negligence of want of due and proper care on the 
part of the deceased, who was conducting himself prudently, and in 
a lawful manner, the car violently struck and collided with deceased 
at said intersection of Sixth Street west, with Pennsylvania Avenue’ 
southland inflicted upon him serious and fatal injuries, and from 
the injuries then received he died.’ 

“Now, gentlemen, it is not denied here that the deceased came to 
his death as a result of that accident; there is no£ controversy about 
that. The question you have to determine is whether he was in¬ 
jured as the result of the negligence of the defendant. That is the 
whole question here. If he was not, then your verdict must be for 
the defendant. If he was, then your verdict must be for the plain¬ 
tiff for such sum as you would regard as reasonable under all the 
circumstances of the case, and within the amount prayed for in the 
declaration. However, as to that I will give you instructions a little 
later. 

“In the first place, gentlemen, there is no presumption of negli¬ 
gence here on the part of the defendant company by reason of the 
accident itself. There are cases that now and then come before 
juries where, by reason of the nature of the accident, the law pre¬ 
sumes that the defendant is guilty of negligence, and therefore it 
casts the burden of proof upon him. But where the law does not 
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presume negligence, it is not to be inferred as a matter of fact, because 
negligence is always a question of fact. So that in this case you 
can infer no negligence on the part of the defendant company sim¬ 
ply by reason of the fact that the deceased was struck and fatally in¬ 
jured at the time of and as a result of this accident. 

“The declaration charges that the decedent came to his death as 
the result of the negligence of the defendant company, the negli¬ 
gence charged l)eing set out in the declaration, parts of which I 
have just brought to your attention. So that, as no presumption of 
negligence on the part of the defendant arises in this case from the 
mere happening of the accident and the consequent death of the de¬ 
cedent, the burden of proof is on the plaintiff. 

“What does that mean? It means the burden of proof is upon 
the plaintiff to satisfy you by the preponderance or weight of the 
evidence that the injury to the decedent, and his consequent death, 
was caused by the negligence of the defendant as charged in the 
plaintiff's declaration. In other words, as negligence is a question 
of fact, as I have just stated, and hence cannot be presumed, in this 
case the burden is cast upon the plaintiff to prove the alleged negli¬ 
gence of the defendant by the weight or preponderance of the evi¬ 
dence. So that if you find from the preponderance of the evidence 
that the defendant was negligent as charged in the plaintiff's declara¬ 
tion, and that such negligence was the proximate cause of the injury 
to the deceased, then your verdict must be for the plaintiff. If, on 
the other hand, you are not satisfied, from the preponderance of the 
evidence, that the negligence of the defendant was the proximate 
cause of the injuries to the deceased, then your verdict must be for 
the defendant. By “proximate cause” is simply meant the immediate 
or producing cause. 

“It would also be your duty to return a verdict for the defendant, 
notwithstanding you may find that the defendant was guilty of negli¬ 
gence in the operation of its cars at the time of the accident, provid¬ 
ing you are also satisfied from the evidence that the deceased him- 
seif was then and there guilty of contributory negligence, that is, 
of such negligence as was a proximate and producing cause of his 
injury and death. In other words, if the accident and consequent 
injury to the deceased was the result of the mutual wrong doing or 
negligence of the defendant and the deceased, the responsibility for 
such mutual wrong doing or negligence cannot be apportioned be¬ 
tween the parties, and hence, in that view of the case, the plaintiff 
would not be entitled to recover, unless you find the facts to fall 
within the exceptions the court is about to bring to your attention 
through the medium of a prayer I had granted. 

“You are instructed as matter of law that if you find from the evi¬ 
dence that the defendant was guilty of negligence, and that the plain¬ 
tiff's intestate's own negligence exposed him to the risk of injury, 
plaintiff may recover if you further find that the defendant’s negli¬ 
gence, after becoming aware of the danger of plaintiff’s intestate, was 
directly responsible for the injuries resulting in plaintiff’s intestate’s 
death. In other words, if you find that plaintiff’s intestate negli¬ 
gently exposed himself to the risk of injury, and the defendant’s 
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tTtm* ?? U , h was 80 exposed actually saw the plaintiff’s in- 

,hlifr^ • °? U d ,ave se f n b 1 " 1 b y the use of reasonable care and 
diligence in time to stop his car, and negligently failed to do so then 
your verdict should be for the plaintiff ° ’ m6n 

nl»^°'tkA° . re S apit, ! late “ moment. I have said to you in the first 
^ r «'j v before the plaintiff is entitled to recover you must be 
satehed by the weight of the evidence that the decease injuries 

ant tb it :.v, hls ; 1 t ? th ," f ere , caused by the “Ogbgence of the d e J fend- 

like»S d nX ( in. th f f t fenda ? t WaS negHgent ’ and the deceased was 
fcnTm T 1 lf , hls ne gbgence concurred with that of the de- 
fendant, and he thereby contributed to his own injury, the plaintiff 
here cannot recover, notwithstanding the negligence of the defend- 
‘ (r j: ’ ‘ , le oti ’ er hand, even if the deceased was guilty of 

nanv g 1n M f 416 '! ,otorl “an, as the agent of the defendant com- 
1,1 ' operation of that car, saw that the deceased was in a 
position of danger, or was about to put himself into a position of 
danger, was about to come on to the tracks of the company or so 
near the car being operated by the motorman that he was in danger 
of bemg struck, and he saw that situation in time to have avoided 

wVnTtif emSe M° f ° r< lna ,7 , eare - that is ’ Sl,ch ( ‘ ar e a® a man in 
that position would or should have exercised, and he failed to exer- 

cise that care, and thereby the man was injured, then, notwithstand- 

ng he was guilty of some negligence, the plaintiff would be entitled 

to recox er, because under what is known as the doctrine of last 

chance, if the motorman, m the situation I have just described, had 

seen him in time and noticed he was in a position of danger * * * it 

being lus duty to keep a proper lookout for the protection of every- 

XJ ywh f ° be on the way * * * he might by the exercise of the 

egree of (are I have just mentioned have avoided the accident. So 
>Z understand what is meant by what I have just said. If you 

flI!» d ri t l at f t le ' P ^^ alnt ' ds intestate dal negligently expose himself to 
the risk of injury, and the defendant’s motorman, while he was thus 
exposed, if you find he was, actually saw the plaintiff’s intestate or 
could have seen him by the use of reasonable care and diligence in 
time to have popped his car, and negligently failed so to do, then 
your verdict should be for the plaintiff. - 

“The court further instructs you, gentlemen, * * * and this 

Jt °" X sam «i hn ®> * * * that even though you believe from 

the ewdence that the defendants car was operated at an unlawful 
rate of speed, and that the motorman failed to give warning bv the 
ringing of his gong or othenvise, under circumstances which required 
/'® g ' vlng of warning and that in these or any other respects the 
defendant was guilty of negligence, yet if you further find from the 
-vidence that the deceased was himself guiltv of negligence which 
directly contributed to his injuries, then your verdict must be for the 
defendant unless you further find from the evidence that the motor- 
mun failed to exercise ordinary care and prudence to avoid the acci¬ 
dent which occurred after the deceased put himself in a position of 
danger, if you find that he in fact did so. 

“You are further instructed, as a matter of law, that the plaintiff’s 
intestate, when about to cross the defendant’s tracks, in the absence 
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of circumstances sufficient to indicate the contrary, had the right to 
assume that the defendant’s approaching car was not exceeding and 
would not exceed the lawful rate of speed limited by the Interstate 
Commerce Commission: in other words, limited by the law. 

“If you find that the evidence in this case shows that the track ol 
the defendant was practically straight and wholly unobstructed for 
several hundred yards in each direction from the point of the acci¬ 
dent* and that the deceased looking in either direction for the coming 
of a car could not fail to see it while it was still a distance of several 
hundred vards away; then it was the duty of the deceased in attempt¬ 
ing to cross the street where street car tracks were thus located to 
exercise his sense of sight and hearing, for his own protection; and 
if you believe from the evidence that the deceased would not have 
been struck by the defendant’s car had’ he exercised for his own 
protection the care of an ordinarily reasonable and prudent man, 

then he was guilty of contributory negilgence. 

“The court likewise instructs vou, as a matter of law, that hv 
reason of its convenience to the public as a carrier of passengers, and 
because of the inability of its cars to turn out, the defendant as a 
street railway company, is vested with a preferential right of way 
over the portion of the'street occupied by the defendant s tracks, and 
if you believe from the evidence that the deceased failed to use ordi¬ 
nary care for his own safety, went so near the defendant’s approach¬ 
ing car that the motorman was unable by the use of ordinary care, 
after he discovered, or bv the exercise of reasonable diligence, should 
have discovered, the situation of the deceased, to avoid injuring bun, 
then vour verdict, should be for the defendant. You must consider 
that in the light of the duty that devolved upon the motorman to 
keep his car under proper care, and not to run it over and across 
Sixth Street at a rate of speed that was, in your judgment, not reason¬ 
able under all the circumstances. It. is for you to determine at what 
rate of speed he might operate that car at that point, having in mind 
two things first, that it would have been a violation of the law had he 
run the car at exceeding'fifteen (15) miles between crossings, or had 
run over these crossings at a rate of speed exceeding six (fi) miles an 
hour: and if vou should find that, at the time this accident occurred, 
he was exceeding the limit of the law. was operating his car at an 
unlawful rate of speed, that would not. of itself, justify you in re¬ 
turning a verdict here for the plaintiff, unless the accident was the 
result of so operating the car. running it at an unlawful rate of speed. 
T might say that you also should bear in mind, in determining 
whether the defendant was guilty of negligence that caused the in¬ 
jury to the deceased, that it was the duty of the motorman to keep 
his car at all times under proper and reasonable control. 

“You are instructed as a matter of law that the right of the de¬ 
fendant and of the deceased to use the street at the place where the 
accident referred to in this case occurred was a reciprocal right; over 
that part of the street occupied by the defendant’s tracks it is entitled 
to a preferential right of wav, but it must exercise this right with due 
regard to the rights of pedestrians to cross the street: the tracks on 
the street at the point of the accident were notice to the deceased, and 




teken lWnro P !f i- tha ! Cars ran * hereon and that car ® should be 
t t temp l ,ng t0 ? ross such tracks, to notice whether a car 

b^nV^LZl 0 C ?T lnp dangerous; if the defendant’s car was 
rSiV a "' ful rate of speed, if the motorman acted as 
andTf HtI jj ’i" m “ would have aeted >n the same situation, 
fender ,n /° nta<!t " ith a P«rt of the car after the 

failure L 'TV and so came in intact as a result of his 
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neghgence "thaf .y°’ ,r at to n tion to the law relating to contributory 

Plmmfff to nmvl t’l, 1 h n' e !f d to ,- you that the burden is upon the 
tore the alleged negligence of the defendant. There- 

laml ] ' S ' k ’ e "’ 1S u proper that the court should say to you that in- 
aa " lu £ h as contributory negligence on the part of the deceased cair- 

railt^ofTnr^’/ he l,Ur , den of . prov ing that the deceased was 
ftoH tl^ cpntribut °ry neghgence is on the defendant, unless you 

"1J,If' ex f t ? nce e f such neghgence from the testimony offered 
on behalf of the plaintiff himself. 

, ‘‘ The - iur y a, ; e instructed as matter of law that if they fairly find 
from a preponderance of the evidence that the defendant company 
the operation of its car. violated the law in reference to speed at 
which cars shall be propelled in the City of Washington, andthat 
such violation of the law was the proximate cause of the injuries 
sustained by the plaintiff’s intestate, as a result of which plaintiffs 
mtestate died, then the said defendant was guilty of negligence 

u y?u’ ^ en r me ? the i ur y^ y° u must take into consideration 
all of the facts and circumstances, the situation at the time of this 
accident as disclosed to you by the evidence, the rate of speed at 
which the car was going, as you may find it from the evidence, the 
extent of control under which the motorman had his car, what he 
aid, what he saw, whether he exercised that degree of care that was 
commensurate with the exigencies of the situation; what the de- 
ceased did, the manner in which he was approaching the tracks, 
and all that, and all the circumstances, in determining what were 
the respective duties of the deceased and of the defendant companv 
and if, in viewing the whole case, you are satisfied from the weight 
of the evidence that the deceased came to his death as a result of 
the negligence of the defendant company, then your verdict must 
be for the plaintiff. If you are not so satisfied, then your verdict 
must he for the defendant. 

“I have explained to you what would be the effect of contributor 
negligence upon the part of the deceased, if you should find he was 
guilty of contributory negligence. I have’also explained to you 
that he would still be excused from negligence on his part if the 
defendant’s motorman had seen him in a place of danger in time 
to have avoided injuring him hv the exercise of that degree of care 
which I have already explained to you as being obligatory upon the 
motorman, if he saw the deceased approaching and in a position of 
danger. Likewise, if he did see the deceased approaching the cross¬ 
ing, then it is for you to say what his duty was in regard to the 



sounding of the gong, and if, in your opinion, it was his duty, 
under all the circumstances, to sound the gong of his car in order 
to give due warning to the deceased of his approach, and he failed 
to do so, that would constitute negligence. It is for you to say 
whether the gong was sounded, and whether, if it was not sounded, 
the omission so to do constituted such negligence on the part of 
the defendant company as resulted in the injury and consequent 
death of the deceased. I believe I have covered all of your prayers, 
gentlemen. 

“The court further instructs you that a motorman operating a 
street car who observes a person near the track may, in the absence 
of anything in such person’s movements or conduct indicating other¬ 
wise, assume that the person will halt before stepping on the track 
or coming in contact with a moving car; and if you should find 
from the evidence that the motorman on this occasion did all that 
a reasonable and prudent man in the same situation would have 
done to stop the car, after he had opportunity to obser\e that tie 
deceased was not going to halt, then the defendant was not guilty 
of negligence in this case, and your verdict in that ^ lew of the 

case, should he for the defendant. . , 

“Now, gentlemen, you must take the law as given you by the 

00 “The court is the sole judge of the law and you are the sole judges 
of the facts, which means the duty is passed upon you of carefully 
weighing and considering the testimony of every witness who has 
testified liefore you, and giving just such weight to the testimony 
of each witness a* you may feel it is justly entitled to. In other 
words, you are instructed as matter of law that if you find from 
the evidence that anv witness in this case has intentionally sworn 
falsely to a material matter with respect to which such 'vitness 
could not l>e mistaken, then you are at liberty to disregard all the 
evidence of such witness. As sensible men you will scan this testi- 
monv with a view of searching out the truth, to the end that vour 
verdict may reflect the truth, and if you believe that any witness 
or witnesses intentionally swore falsely as to any material facts in 
this case, then you may reject the whole or such part of the testi¬ 
mony of such witness or witnesses as you feel it is your duty to do. 

That is all I care to say to you on that point 

“You are likewise instructed that in weighing the testimony you 
should especially look to the interest which the respective witnesses 
have in the suit and its result. Where the witness has a direct per¬ 
sonal interest in the result of a suit, the temptation is ^bong to 
color, pervert or withhold the facts. So that it is for you to say 
whether any such witnesses have been tempted to transcend the 
bounds of truth in anything they may have testified to purporting 

t0 “Tf^ou^hould not be satisfied from the weight or preponderance 
of the evidence that the deceased came to his death as a result of the 
negligence of the defendant, your verdict then should be simply 
for the defendant. If, on the other hand, you are satisfied by the 
weight of the evidence that the injury and death of the deceased 














was caused by the negligence of the defendant, as charged in this 
delation, then it is your duty to return a verdict K for *e 

In that view, it would be your duty next to take nr» thA 

?JV m0UU } ° f daniages to be awarded to the plaintiff and there- 

SrfiS slSll^^r UCte h y0U tl ; at if yo “ find for the plaintiff, you* 
\erdiet shall be for such sum by way of damages as will fairly and 

l,?‘rfl' a , y ‘° r c Pe j n i ate th ? widow of th e decedent for any financial 
os_ they may find her to have sustained bv reason of the'decedent’s 
death, such loss to be measured by such sum as the evidence mav 

iXn/ lf " ldow "' ould Probably have received from the de¬ 
cedent, had he continued to live. ^ 

“You may retire, gentlemen.” 

rEndorsed:] No. 2843. The Capital Traction Company a cor- 
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SECOND ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Conrt of Appeals of the District of Colombia. 

OCTOBER TERM, 1915. 

No. 2843. 


THE CAPITAL TRACTION COMPANY, A CORPORATION 

APPELLANT, 

vs. 

MADELINE A. KING, ADMINISTRATRIX OF THE ESTATE 

OF JOHN L. KING, DECEASED. 


FILED DECEMBER 13 , 


Court of Appeals of the District of Columbia, October Term, 1915. 

No. 2843. 

The Capital Traction Company, a Corporation, Appellant, 

vs. 

Madeline A. King, Administratrix of the Estate of John L. King, 

Deceased. 

The following was inadvertently omitted from the addition to the 
record in the above entitled case and should he added, immediately 
after the words “You may retire, gentlemen/’ found on page 9 of 
said addition to the record: 

“Mr. Lambert: I noticed your Honor read in the declaration ‘12 
miles per hour.’ That should be 15 miles. 

“Mr. Hogan: Yes, that was an error of the draftsman. 

‘‘The Court: I suppose it is 15 here. 

“Mr. Hogan: No; your Honor read it correctly, but it is a mis¬ 
take in the typewriting. 

“The Court: You understand, gentlemen of the jury, that the 
maximum limit between crossings is 15 miles an hour, the maximum 
limit at crossings 6 miles an hour.” 

Thereupon the jury retired to consider of their verdict 

FRANK J. HOGAN. 

Attorney for Appellant. 
WILTON J. LAMBERT, 

Attorney for Appellee. 

[Endorsed:! No. 2843. The Capital Traction Co., &c., Appellant, 
vs. Madeline A. King, &c. Second addition to record per stipulation 
of Counsel. Court of Appeals, District of Columbia. Filed Dec. 13 
1915. Henry W. Hodges, Clerk. 
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The Capital Traction Company, a Corporation, 

Appellant , 

vs. 

Madeline A. King, Administratrix of the Estate of 

John L. King, Deceased. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

Appreciating the number of material inaccuracies in the 
“Statement of the case” contained in appellant’s eighty-two 
page brief, we find ourselves compelled to encroach upon 
the court’s time by presenting in detail the facts appearing 
in the record which, without color or innuendo, it is our 
duty to detail. 

On April 14, 1911, John L. King, 48 years of age, an 
honorably retired warrant machinist in the United States 
Navy, receiving $140 per month pay, with an expectancy 
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of over 22 years of life, residing with his wife and three 
dependent children at 806 K Street, Southeast, in the Dis¬ 
trict of Columbia, died as the proximate result of mortal 
injuries received by being struck by a car of the defendant 
company, determined by a jury to have been negligently 
operated by Motorman John O. Edwards, at the intersec¬ 
tion of 6th Street and Pennsylvania Avenue, Northwest, 
about 9:30 of the evening of the 5th day of April, 1911. 

To avoid confusion, we adopt the distinction of “plain¬ 
tiff” and “defendant” used by counsel in appellant’s brief. 

After five o’clock dinner on this 5th day of April, 1911, 
the deceased left his home (R., p. 20) to attend to some 
personal business and as he was crossing in the midst of a 
mist or drizzle of rain from the north side of Pennsyl¬ 
vania Avenue toward the south of the Capital Traction 
tracks at the west side of 6th Street, a little after nine, to 
take up his position upon the near side of 6th Street about 
on the line with the Howard House where the cars were 
due to stop for passengers, with the evident intention of 
boarding a car to convey him by transfer directly t o^his^ 
home, the front end of a “Pay-as-you-enter’ car 'mpt 
bound, running at a speed estimated by witnesses at from 
five to twenty miles per hour, struck him upon the right 
side of his head just as he was about to cross the east- 
bound track, and hurled him between the tracks about on 
the line with the sidewalk of the west side of 6th Street 
(R., p. 20). The wound was found on the right side of 

the head above and under the right ear. 

On April 14, 1911, death occurred at the Emergency 
Hospital, and on the 15th the Coroner began his inquest 
to determine if criminal proceedings ought to be taken 
against the motorman. 

This hearing had to be adjourned because the motorman, 
Edwards, had disappeared at the conclusion of his day’s 



work with the defendant on the 14th, the evening of the 
day Mr. King died (R., p. 36). The motorman was lo¬ 
cated m Baltimore, Maryland, the next morning, the 15th, 
by Mr. Ihonias G. Hill, Chief of the Claim Department of 
the Capital Traction Company. The motorman had gone 
to Baltimore in an effort to break in with the company 
operating the Baltimore Street Railway (R., p. 36). After 
Mr. Hill brought him to Washington, he was put back to 
work with the Capital Traction Company and made to sub¬ 
mit his statement to the Coroner on May 3. 

At the inquest on the 15th, the defendant company was 
represented by Attorney G. Thomas Dunlop and Claim 
Agent Francis C. Crow. 

One of the sons of deceased attended the inquest and, 
on his personal responsibility, had H. Winship Wheatley,’ 
a local attorney, attend the inquest. The son mentioned 
was the sole member of the family of deceased present on 
the 15th, and apparently the statement taken on May 3 was 

had without anyone present, save possibly the Coroner and 
jury. 

Not until some time after the inquest did the widow 
know Mr. Wheatley, .and it is not pretended that he at¬ 
tended the inquest either by authority of or even with the 
knowledge of the widow or any other member of the fam¬ 
ily, save the son. 

Some time later, and before these proceedings were in- 
stituted, Mr. Wheatley did meet the widow, but never was 
connected in any way with either the administration pro¬ 
ceedings or with this cause. 

After being appointed administratrix, Mrs. King filed 
her declaration in her representative capacity, seeking re¬ 
covery from the defendant for the wrongful death of her 
husband, to the limited extent fixed by our statute for such 
cases. 
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On April 4, 1912, the declaration was filed by which it 
was charged that, 

“It was the duty of the defendant, its agents and 
employees in charge of its cars, to manage, control and 
run them in the manner provided by law, and to avoid 
injury and damage to persons lawfully crossing its 
tracks, or to any persons on said Pennsylvania Ave¬ 
nue, and to cause its said cars to run east along Penn¬ 
sylvania Avenue at a rate of speed not to exceed twelve 
(12) miles per hour and at a rate not to exceed six (6) 
miles an hour at the intersection of said Sixth Street 
with said Pennsylvania Avenue, and to cause said cars 
to stop at the west side of Sixth Street for any passen¬ 
ger or passengers desiring to board said cars at said 
point of intersection, and to give due and proper notice 
of the approach of its cars to any person or persons 
upon or near the tracks of said company, so as to avoid 
collision with such persons, including plaintiffs in¬ 
testate ; but that regardless of its duties in the premises, 
the defendant carelessly and negligently caused a car 
proceeding east along said Pennsylvania Avenue, to 
run at an unlawful and dangerous rate of speed along 
said Pennsylvania Avenue and at the interseceion of 
said Sixth Street with said Pennsylvania Avenue, to 
wit, at a rate of speed greater than allowed by law, and 
neglected and failed to give the deceased any proper 
signal or warning of the approach of its car along said 
Pennsylvania Avenue, or of its intention to run said car 
at the intersection of said Pennsylvania Avenue with 
Sixth Street, at such unlawful and dangerous rate of 
speed, and caused said car to run past said intersection 
point, and made no proper effort and used no proper 
precautions to stop or slacken the speed of its car; 
whereby, and in consequence of all of which negligence 
of the defendant,” etc. 

On April 18, 1912, defendant filed a general issue plea 
and issue was joined thereon on May 8, 1912. 
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n September 17, 1913, seventeen months after the filing 
of the general issue plea, defendant with leave of the court 
ed an additional plea in which it was set forth that the 
a, " t, f ought not t0 have or maintain her action against 


Because it says that at the time of the happening of 
the said injury and the alleged illegal rate of speed of 
its car and the alleged negligence of the defendant, its 
agents and servants, as averred in the declaration afore¬ 
said, the said plaintiff’s intestate carelessly, negligently 
and without proper care for his own safety and al- 
though warned therefrom, stepped in the path of the 
approaching car of the defendant under such circum¬ 
stances as to constitute negligence on the part of the 
said plaintiffs intestate, contributing to his said injury 
aforesaid.” (R., p. 3.) 3 

No demurrer, general or special, was at any time inter¬ 
posed to the declaration and no bill of particulars was re- 
quested. 

The case was thoroughly and carefully tried from Janu¬ 
ary 28, 1914, to February 3, 1914, inclusive, when the jury 
reached its verdict after being so thoroughly charged by the 
learned trial justice, Mr. Justice Anderson, that no excep¬ 
tions were taken by either side. (R., p. 52.) 

Plaintiff in her case in chief introduced the testimony of 
nine witnesses, four of whom were material to the casualty 
and two of these had been besieged by an agent of the de¬ 
fendant to sign statements prepared by the agent and both 
had been taken before the Coroner’s inquest; one of them a 
Greek by the name of Hioures at that time could speak and 
understand very little English. (R., p. 12.) 

The defendant produced six witnesses, exclusive of the 
motorman who claimed to have been in various positions in 
the street where they could see more or less of the occur- 
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ence. None of the three witnesses produced by the defend¬ 
ant from among the passengers in the car knew of the ac¬ 
cident until after it happened. 

In rebuttal, plaintiff introduced two additional witnesses, 
one of whom, Samuel J. McFarren, qualified splendidly as 
an expert mechanical and traction engineer and proved to a 
finality the excessive speed and reckless operation by Ed¬ 
wards of his dangerous motor of destruction which brought 
death to the household here seeking such relief as the law 
in its wisdom and mercy affords. 

Argument. 

Before considering the assignments of error seriatim, it is 
appropriate that possible doubts on one or two propositions 
due to the ingenious arguments of counsel for the appellant, 
not touched upon in the statement of facts, should be met 
and eliminated. With attractive assurance appellant’s brief 
seeks to impress the court wdth the idea that plaintiff s ca.se 
in chief was wanting because, it is claimed, no credence 
should have been given to the sworn testimony of the wit¬ 
nesses Tague and Hioures. This is ingenious and lacks 
frankness because coimsel carefully refrained from assert¬ 
ing that at the close of the entire evidence, there was not 
abundant testimony submitted both by defendant, and by 
plaintiff in rebuttal to sustain a verdict for the plaintiff 
even assuming entire elimination of the evidence of Tague 
and Hioures. Tn other words, the plaintiff is entitled to have 
her case considered and adjudged by all the evidence sub¬ 
mitted, and it is clearly erroneous to argue that a jury is 
not entitled to receive for consideration a case, even in the 
face of total failure of plaintiff’s proof, if testimony sub¬ 
mitted by the defendant raises a question of liability or if 
added to defendant’s testimony sufficient is supplemented by 
rebuttal to raise such an issue. 






With the case at bar, however, there was ample to justify 
a refusal to direct a verdict, without the evidence of Tague 
and Hioures, had the motion been made (which it was not) 
at the close of plaintiff’s case. 

For example,— 

The witness, Edward W. Opedyke, was in front of the 
Atlantic Hotel; he turned immediately after the deceased 
was struck; he saw the car stop in front of the St. James 
Hotel to the west of 6th Street; 6th Street at this point, he 
says is sixty feet wide, and deceased was lying on a line 
with the west building line of 6th Street, and he saw nothing 
to obstruct the motorman’s view between 6th and 7th 
Streets. (R., p. 19.) 

J. Andrew Bailey, a lay brother in the Dominican Monas¬ 
tery, was in the door of a cigar store at 6th and Pennsyl¬ 
vania Avenue. He saw the car as it was coming to a stop 
and saw the man lying on a line with the building line of 
the Atlantic Hotel (R., p. 20), which fact placed him about 
on the line of the southwest sidewalk of 6th Street because 
6th Street was shown to be narrower upon the north than 
upon the south side of Pennsylvania Avenue at that point. 
He states the rear end of the car had passed the man about 
forty feet before it stopped. 

From this, a prime facie case was made establishing that 
the car was being driven at such a rate of speed that the 
rear end thereof had passed the deceased anywhere from 
forty to sixty feet before the motorman could enforce his 
emergency stop, thereby showing that the total distance 
which must have been travelled by the front end of the car 
which struck the deceased was from eighty to one hundred 
feet, and indeed, a little more, as the official measurements 
disclosed that the south side of 6th Street was sixty-five and 
six tenths feet wide from curb to curb. 
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Upon the close of a plaintiffs case, it is only when all 
reasonable men can draw but one inference from the undisr 
puted facts, that the question to be determined is one of law 
for the court, and less latitude in directing a verdict for the 
defendant is allowed the trial court when the direction of 
the verdict is sought at the close of the plaintiffs evidence, 
than when it is asked after all of the evidence, including that 
of the defendant, is in. Catholic University vs. Waggaman, 
32 App., D. C., 307. 

Having this rule in mind, no further demonstration is 
needed to show that the court below could not have legally 
directed a verdict for the defendant. Of course, had plain¬ 
tiff’s case in chief been limited to the evidence of Opedyke 
and Bailey, the testimony of McFarren proving that to have 
travelled the distance stated, under pressure of a competent 
emergency stop, the car would have been exceeding even 
fifteen miles per hour would have then been added. 

The eloquent physical fact of the great distance required 
to make that emergency stop, due to the lawless and reck¬ 
less mode of operation which caused King’s death, was sub¬ 
stantiated by many of defendant s witnesses. 

The motorman testified that there was no moisture on the 
window of the vestibule in which he stood and nothing to 
interfere with his view out of the window; his car was 
equipped with a hand brake; while approaching 6th Street, 
he did not have the brake chain loose, but just tight enough 
so that the car could be stopped in case of any necessity : no 
more slack than to give it good room to run; it was as tight 
as it could be, giving the car freedom to run so he could 
catch it quickly; he turned off the current just as he came 
towards 6th Street and he reversed the controller after he 
saw the deceased; he put on the brake as hard as he could 
when he saw the decedent before he got to the car; at the 
time he says he was driving about five or six miles per hour 
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and yet his car, upon the application of the brake, although 
it responded, went its length before it stopped; the car was 
about thirty-eight or forty feet long. (R„ pp. 37, 38.) When 
recalled, he further testified that he did not use any sand, 
although it was his duty to use sand when it was wet or 
slippery. (R., p. 49,) He further testified, and this testi- 
mony is important in that it illustrates the opportunity that 
he had to observe King and realize the danger the latter 
was placing himself in and therefore avoid the accident, 
that King “was walking fast with his head down; he was 
in either a fast walk or a trot, the position a man would 
naturally be in endeavoring to reach the spot where he 
was invited to board the car.” (R., p. 34.) 

The witness, McFarren, in answer to a hypothetical ques¬ 
tion based upon the disclosures in the motorman’s testimony, 
stated that an emergency stop, under the circumstances, 
with the car running live or six miles per hour ought to be 
made in a space of seven or eight feet; if a car under the 
same conditions was proceeding at the rate of eight or ten 
miles per hour, the space in which it would be stopped would 
be trebled or more; if the car was going at the rate of twelve 
or fifteen miles per hour, it might take fifty or seventy feet 
according to the personal equation of the motorman. This 
witness further testified that if, when the emergency stop 
was made the car was not brought to a stop under forty- 
five or fifty feet under the conditions named the car must 
have been traveling fifteen miles per hour, and under the 
same conditions, if the car was not stopped under eighty or 
ninety feet, it might be going eighteen or twenty miles per 
hour. (R., pp. 50, 51.) 

Even the puerile suggestion of Edwards that he ought to 
be in some measure excused because it is his recollection a 
west bound car passed and obstructed his range of vision 
does not ring true with the rest of his own testimony and is 
shattered to extinction by the sworn statements of almost 
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every other witness for either side and especially by that of 
his conductor, Griffin, who unequivocally asserted that the 
only west bound car in proximity was the one he noticed 
midway the long square between 6th and 7th Streets at the 
time he heard the bell and the application of the brakes for 
the emergency stop. (R., p. 39.) 

Assuredly a trial justice would have violated his official 
duty had he withdrawn from the jury a case such as we 
have seen was presented upon the whole evidence to the 
court below. 

We have demonstrated that without the testimony of 
Tague and of Hioures, the evidence amply supported the 
verdict for the plaintiff, but under no aspect is there justi¬ 
fication for the withdrawal of the evidence of these two 
witnesses, and to that extent just so much stronger is 
plaintiff’s case. Counsel for appellant in an impetuous ef¬ 
fort to weaken the solidity of plaintiff’s case felt impelled 
to hurl a vicious and intemperate avalanche of acitsations 
against the integrity of these two men. 

Neither Tague nor Hioures had the slightest particle of 
interest in the outcome of the case, and each of them was 
compelled, bv subpoena to attend, and each of them so at¬ 
tended at considerable inconvenience and sacrifice to him¬ 
self. 

With all the facilities at its disposal, and with abundance 
of time to utilize same, the defendant did not place upon the 
stand a single witness to attack the reputation of these men 
for truth and veracity. Its whole attack is based upon the 
alleged discrepancies occurring in statements prepared by 
an agent of the defendant company to which the signa¬ 
tures of these men were respectively solicited and upon al¬ 
leged discrepancies occuring in the statements supposed to 
have been made by them at the Coroner’s inquest where the 
question under consideration was whether or not criminal 
proceedings should be initiated against the motorman. 
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In the case of Hioures, it was clearly shown that at the 
time the agent so industriously solicited the statement from 
him, he was hardly competent to comprehend simple words 
of English. At the time of the inquest, his knowledge of 
English was so imperfect that he was compelled to leave the 
stand before the full conclusion of his examination, and in¬ 
deed, so imperfect was his ability to express himself at the 
time of the trial of this case, that so expert a reporter as 
Mr. John Hulse found it impossible to keep pace with his 
testimony which fact affords the explanation of the exam¬ 
ination of Mr. Budlong concerning the qualifications of 
Mr. Hulse. (R., p. 27.) 

Hioures did clearly say at the trial in speaking of what he 
had said at the inquest that he had a cousin who worked on 
an electric line in Baltimore who had taught him about the 
electric operation of street cars, and in view of that instruc¬ 
tion, he had stated that the car was running on 6 or 7 points 
of electricity when it passed him on Pennsylvania Avenue, 
on which amount of electricity he had been taught the car 
would run 18 or 20 miles per hour and that he actually saw 
that the car was making from 18 to 20 miles an hour when 
it passed him at the time of the accident. (R., p. 10, 11.) 
\\ hen severely pressed on cross-examination and asked 
whether or not he made the statement to Mr. Gibson, the 
agent of the defendant, in which it was claimed 
he placed the rate of speed of the car at 8 
miles an hour, “he answered, ‘I didn’t tell him 
8 miles, I told him eighteen or twenty miles.’ ” (R., p. 

11.) Being further pressed as to why he signed the state¬ 
ment, he replied: “the man told me the place to sign, and, 
of course. I signed.” (R., p. 12.) Referring to the great 
embarrassment he was placed in at the Coroner’s inquest, he 
uses the following language: “He remembers a man sitting 
up much like the judge in court who asked questions: that 
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man asked witness questions, but he spoke not so much 
English as I spoke now, and the men talked and laughed 
at me, and I walked out.” (R., p. 12.) 

However, the situation relative to Tague and Hioures 
sinks into insignificance when we consider that their testi¬ 
mony for whatever it was worth was legally entitled to be 
submitted to the jury; that no motion was made by counsel 
for the defendant to withdraw all or any part of it from the 
jury, and that without the testimony of either of these wit¬ 
nesses, plaintiff’s case is complete and the verdict rendered 
amply justified. To give this portion of defendant’s argu¬ 
ment any serious consideration would be to say that Mrs. 
King and her family must be penalized because the credi¬ 
bility of some of the witnesses, not essential to the integrity 
of the case, is impugned. Indeed, the only possible aim of 
the extensive attack by argument submitted by counsel for 
defendant on this proposition is to so stir up feeling 
against these two witnesses that the real issue will be 
clouded and the widow and children of deceased be com¬ 
pelled to suffer for any claimed contradictions in the testi¬ 
mony of these two men, and deprived of the avails of the 
verdict in this case, poor substitute as it is at best for the 
financial deprivation suffered in the loss of the earning 
power of husband and father who, with an expectancy of 
over twenty-two years, would have yielded for them at 
$140 per month or $1,680 per year, a total of over $36,960 
for even twenty-two years. 


I. 

Was the Regulation of the Interstate Commerce 
Commission as to Speed Admissible? 

(a) The first proposition advanced by the defendant is 
that on account of the failure of plaintiff to plead the regu¬ 
lation of the Interstate Commerce Commission, the ad- 



mission of said regulation in evidence was error. The 
proposition advanced by defendant is somewhat revolu¬ 
tionary. In Ewing vs. Chase, 37 App. D. C., 53, the dec¬ 
laration made no mention of any regulation, yet this court 
reversed a directed verdict for defendant on the sole ground 
that the court below improperly excluded a part of the 
building regulations. So, in the case of City & Suburban 
Railway vs. Cooper, 32 App. D. C„ 550, there was no men¬ 
tion of the police regulations in the declaration. Neverthe¬ 
less the regulation was admitted in evidence without objec¬ 
tion, and judgment for plaintiff was affirmed, this court 
holding that refusal to direct a verdict for defendant was 
not error as a breach of the regulation constituted negli¬ 
gence per se. In Capital Traction Co. vs. Apple, 34 App. 
D. C., 559, the declaration merely mentioned “the statute 
in such cases made and provided.” These cases are of 
strong persuasive value in that a court should hesitate to 
rule so as to overthrow the accepted forms of pleading, 
dignified by usage and prevalent theory. 

Almost all the cases cited by defendant uphold one of 
two propositions; first, that the court can not take judicial 
notice of a regulation, citing many cases in which the only 
question is one of evidence and not of pleading, and second, 
that such a regulation must be pleaded when it is the 
foundation of a cause of action. Neither of these rules 
affect the present case. The plaintiff alleged a complete 
cause of action by the use of the term “negligently.” There 
is no claim by the defendant that the declaration was in¬ 
sufficient. The court was not asked to take judicial no¬ 
tice of this regulation in order to make the declaration state 
a cause of action. Therefore, the cases in the first point 
are irrelevant here. On the trial, the same cause of action 
was put in evidence by plaintiff as had been alleged by the 
plaintiff. Plaintiff alleged that, “the defendant carelessly 
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and negligently caused a car * * * to run at an un¬ 

lawful and dangerous rate of speed.” Plaintiff’s case on 
trial was identical with the case alleged. Plaintiff proved 
that “defendant carelessly and negligently caused a car to 
run at an unlawful and dangerous rate of speed, by prov¬ 
ing the Interstate Commerce Regulation on the subject and 
the defendant’s breach of said regulation. “This court has 
settled it as law that the running of a street railway car 
at a rate of speed greater than allowed by police regula¬ 
tions (City & Suburban Railway vs. Cooper, 32 App. D. C., 
550, 1. c. 554, 555) or statutory provisions (Capital Trac¬ 
tion Co. vs. Apple, 34 App. D. C., 559, 1. c. 567) consti¬ 
tutes negligence as a matter of law.” (Defendant’s brief, 

p. 18.) ... «. 

We submit that if a party to a suit is able to state his 
cause of action by the allegation of ultimate facts without 
relying upon any conclusions of law, his pleading is suffi¬ 
cient even though the evidence of some of the ultimate 
facts includes municipal ordinances or similar regulations. 
The only time when a municipal regulation must be pleaded 
before it can be offered in evidence, is when the pleader is 
unable to state his cause of action without either relying on 
allegations of conclusions of law, or when the action is 
based directly on the statute or the ordinance itself. The 
ordinance is evidence of the negligence. It is, of course, a 
fundamental rule that evidence should not be pleaded and 

it would be mere surplusage, if pleaded. 

Defendant can not maintain that in every case a munici¬ 
pal ordinance or similar regulation must be pleaded in or¬ 
der to be offered as evidence. For instance, ta’ e the case 
of Porter vs. Waring, 69 N. Y., 250, mentioned by defen¬ 
dant (Br., p. 27). This was a bill by grantor to restrain 
grantee from keeping an opening in front of stable. There 
was a covenant in the deed, "Shall be no openings in side- 







walk in front of stable.” Plaintiff failed to prove where 
me sidewalk began. Judgment for defendant was affirmed. 
This was clearly a case in which there was no necessity of 
a leging the ordinance which defined the boundaries of 
the sidewalk. Plaintiff could allege that defendant was 
maintaining an opening in sidewalk and then prove by 
municipal ordinance the exact location of the sidewalk. The 
only reason, we repeat, for ever having to allege a munici¬ 
pal ordinance is that sometimes a case can not be stated 
without alleging it. Again, take the Petty case cited by 
defendant (Br., p. 25), and referred to continuously 
throughout the brief. That was a suit by the District of 
Columbia on the bond of its former Auditor against the 
Auditor’s sureties to recover his defalcations. A demurrer 
to a declaration omitting any allegation of the regulations 
according to which the money came into his hands, was sus¬ 
tained on the ground that the bond only covered money 
lawfully in his hands as Auditor. This court could not 
take judicial notice of the regulations and a statement that 
the money came into his hands lawfully as Auditor was 
merely a conclusion of law, which could not be relied upon 
at all. This case is distinctly different from the present 
one where the grounds of suit are completely alleged by the 
use of the word, “negligent.” The court is not asked to 
take judicial notice of the regulation. 

The other cases cited by defendant at some length as 
exactly in point here are Garlich vs. Northern Pacific Rail¬ 
way Co., 131 Fed. Rep., 837 (Br., p. 27), and Choctaw & 
O. G. R. Co. vs. Hamilton, 182 Fed. Rep., 117 (Br., p. 27). 

In the first case, we merely wish to quote the words which 
directly follow the excerpt from that case in defendant’s 
brief. The words of the court are, “besides this proposed 
evidence had no bearing on the question of contributory 
negligence upon which the case was disposed of.” 









The other case, Choctaw & O. G. R. Co. vs. Hamilton, 
was an action to recover for damages sustained by reason 
of the defendant blockading a street near plaintiff’s house. 
An ordinance requiring railways to reimburse all injured 
by railroads in their construction work was excluded from 
evidence, and judgment for defendant was affirmed. The 
case is clearly correct and in no way conflicts with plain¬ 
tiff’s theory here. It is exactly similar to the Petty case. 
The right to recover by plaintiff there was based on the 
statute. Plaintiff can not allege a common law liability and 
prove that the statute in so many words directly gives him 
his cause of action. That would be a variance in not prov¬ 
ing the case alleged. In the instant case, plaintiff alleged a 
common law liability for negligence and proved exactly 
as alleged. One of the circumstances of the case, the regu¬ 
lation, governed the question of what constituted negli¬ 
gence, but recovery was for a common law cause. By far 
the majority of cases uphold plaintiff in her present con¬ 
tention. 

Riley vs. Wabash, St. Louis & Pacific R. R. Co., 18 Mo. 
App., 385, was an action for damages for killing a cow. 
The declaration alleged negligence. The ordinance as to 
speed of trains was introduced in evidence oyer objection. 
Judgment for plaintiff was affirmed, the court saying: 

“In the case of Robertson against this defendant, de¬ 
cided by the Supreme Court (not yet reported), it is 
expressly held an ordinance as to rate of speed may 
be introduced, though not pleaded in a case alleging 
negligence generally, and where the plaintiff’s cause of 
action was not founded on the ordinance.’’ 

Klotz vs. Winona & St. Paul R. R. Co., 68 Minn., 341, 
was a suit by an administrator for the death of deceased in 
a railroad accident. Judgment of the plaintiff was af¬ 
firmed by the upper court. The court saying: 
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V 


The next question arises upon the assignment of 
error that the court erred in its admission of the resolu¬ 
tion of the City Council of the City of New Ulm order¬ 
ing and directing the defendant to post and maintain a 
competent flagman at the crossing of Center Street 
upon the ground that said resolution had not been 
pleaded and had not been published as required by the 
charter of said city. A resolution of the character of 
the one in question need not be pleaded. Faber vs. St. 
r aul, 29 Minn., 465, 13 N. W., 902. When the plain¬ 
tiff offered the resolution in evidence, the only objec¬ 
tions made by defendant were that it was incompetent, 
irrelevant, and immaterial, and net admissible under the 
pleadings. The decision just quoted disposes of the 
last ground of the objections.” 

Faber vs. St. Paul, Minneapolis & Manitoba Ry. Co., 29 
Minn., 465, was an action to recover for injuries from col¬ 
lision with a railroad train at street crossing. The ordi¬ 
nance as to speed was not alleged and was offered in evi¬ 
dence. The higher court affirmed the judgment for plain¬ 
tiff, saying: 

1. The evidence upon a trial tended to show that 
the train was running at the rate of from 12 to 15 
miles an hour. The court received in evidence, against 
defendant’s objection, an ordinance of the city which 
forbade the running of railroad locomotives or cars 
within the city at a rate of speed greater than 6 miles 
an hour. This is claimed to have been error, for the 
reason that the enactment of existence of the ordinance 
had not been pleaded. The objection can not be sus¬ 
tained. The fact that the rate of speed at which the 
train was run was prohibited by the municipal law 
was competent evidence going to prove negligence. 
Kelly vs. St. Paul, M. & M. Ry. Co., ante, p. 1; Mas- 
soth vs. Delaware and H. Caval Co., 64 N. Y., 524, 
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and Judd vs. Wabash, etc., Ry., 23 Mo. App., 56; 
dicta, upholds the proposition, and being evidence of 
the fact pleaded it might be proved, although the exist¬ 
ence of the ordinance had not been alleged in the com¬ 
plaint” (p. 467). 

Mahoney vs. Dankwart, 108 Iowa, 321, 324, was an 
action for injury due to blasting for limestone. Judgment 
for plaintiff was affirmed, the court saying; 

“An ordinance of the city of Burlington was intro¬ 
duced in evidence over defendant’s objection. It pro¬ 
vided that anyone blasting within the city limits should 
cover the orifice in which the explosive was placed with 
good, sound timber so as to prevent fragments of rock 
from being thrown in the air, and that any failure in 
this regard was a misdemeanor. The objection to this 
evidence is that there is no claim that the damage was 
caused by a failure to cover the blast, but, on the con- 
trarv, the sole ground of complaint is that the blasts 
were fired without warning to plaintiff. The petition 
charges that the blasts were set off in such a negligent 
manner as to cause 'loose fragments of rock to be 
thrown upon plaintiff’s home,’ to her constant fear. 
Under the issues, the ordinance appears to have been 
admissible.” 

In McQuillan on Municipal Ordinances at pages 584-5, 
the following language appears: 

"It seems that where the cause of action is based 
upon negligence in the violation of an ordinance, the 
ordinance may be introduced in evidence to show such 
negligence, although not pleaded. (Sec. 376.) 

In Encyc. PI. & Prac., Vol. 15, page 427, the following 
language is used: 





whin !L°lf OUrSe ’ unn f essary to plead the ordinance 

less in S,lh ,S f n0t fOUnded U P° n ft > but neverthe- 

in evident ft! '* 1S ’ ln SOme jurisdictions, admitted 
n evidence on the question of negligence.” 


The above cases are all cases distinctly in point. They 
all involve the exact question in issue here, whether or not 
an a egation of negligence will support the admission of 
e regulation to prove said negligence. In all these cases, 
the court is directly confronted with the proposition in- 
vo ved here and decides the law to be as plaintiff maintains; 
the court does not merely lay down dicta which may be in¬ 
terpreted to cover the present case or from which an in- 
erence may be drawn to cover the present case. 

(b) The second proposition which the defendant ad¬ 
vances is that the regulation in question is invalid. The 
first case cited by the defendant under this head, U. S vs 
Eaton 144 U. S„ 677, instead of holding that the regula! 
tion of the Commission of the Internal Revenue “was in¬ 
valid and constituted an addition to the law and not a reg¬ 
ulation needful for carrying the law into effect” (Defen- 

da i n '’ S / Br -’ P- ^ ™pliedly holds that the regulation was 
valid (as otherwise discussion of other questions would be 
unnecessary), and merely interprets the Act of Congress 
authorizing said regulation, not to make a breach of said 
regulation a criminal offense. One reason that the court 
advances, is that the analagous regulations provided for in 
Sections 161 and 251 of the Revised Statutes of the United 
States do not make breaches of the regulations therein pro- 
viaed for criminal offenses. 


In Morrell vs. Jones, 106 U. S„ 466, 467, a regulation 
contra to the authorizing statute was held invalid. In all 
the other cases cited by defendant, the provisions of the 
statutes are so explicit as to leave nothing but purely minis- 
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terial, non-discretionary powers in the hands of the party 
authorized to regulate (Williamson vs. U. S., 207 U. S., 
425; U. S. vs. George, 228 U. S., 14). In the present case, 
the statute provides, “that every railroad shall supply and 
operate a sufficient number of cars, clean, sanitary, in good 
repair, with proper and safe power, equipment, appliances, 
and service, 1 ” and “the Interstate Commerce Commission 
is hereby given power to require and compel obedience to 
all of the provisions of this section, and to make, alter, 
amend and enforce all needful rules and regulations to se¬ 
cure said obedience; and said Commission is given power 
to make all such orders and regulations necessary to the 
exercise of the powers herein granted to it as it may be 
reasonable and proper.” Here there is distinctly a large 
discretion vested in the Interstate Commerce Commission 
especially by the words “proper and safe power, equipment, 
appliances and sendee” We maintain that “proper and 
safe sendee” clearly includes the right to regulate speed. 
What else could be intended by the word “service”? The 
other words used in the regulation are sufficient unless the 
word “service” was added to include the regulation of 
speed. The fact that the statute expressly provides that 
the speed shall not exceed 15 miles per hour within the 
city limits and 20 miles per hour in the suburbs does not 
take away the power to further regulate speed granted to 
the Interstate Commerce Commission by the words “with 
proper and safe service.” Even Congress, without leisure 
to examine local conditions thoroughly, was convinced that 
no car should exceed 20 miles per hour in the suburbs and 
15 miles per hour in the city. Further limitation of speed 
they left in the hands of the Commission. Reasonable consid¬ 
eration of the question convinces one that Congress did not 
intend to say that cars could not be limited to any lower 
rate of speed than 15 miles per hour at such places as 7th 




and Pennsylvania Avenue or 15th and G Streets. Congress 
did not intend to make any such provision and we con¬ 
fidently maintain that they did not make such a provision. 
Their language should not be juggled to a meaning so far 
from their intention. 

II. 

Was the Testimony of Amos Brown Given at the 
Coroner's Inquest Admissible? 

The next proposition advanced by the defendant is that 
the exclusion of the testimony of Amos Brown at the Cor¬ 
oner’s inquest was prejudicial error. We maintain that this 
was not error because a Coroner’s inquest is not such a 
judicial proceeding as to make testimony there taken come 
under the exception to the hearsay rule, and Section 1065 
of the Code, D. C., which latter reads as follows: 

If a party, after having testified at a time when 
he was competent to do so, shall die or become insane 
or otherwise incapable of testifying, his testimony may 
be given in evidence in any trial or hearing in relation 
to the same subject-matter between the same parties 
or thetr legal representatives, as the case may be; and 
m such case the opposite party may testify in opposi- 
tion thereto.—Act of June 30, 1902.” 

This statute states the law of this jurisdiction and while 
decisions of other States purporting to construe and apply 
or extend the common law rule of evidence may be en¬ 
lightening, they can not change the meaning or the effect 
of the Englinsh language as used by Congress. Testimony 
given by a deceased witness is only admissible “in any trial 
or hearing in relation to the same subject-matter between 
the same parties or their legal representatives, as the case 
may be.” The wording of the statute is so plain that any 
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attempt to clarify the same would only result in beclouding 
the issue. 

We ask this court to take judicial notice of the nature 
of a Coroner’s inquest. The presiding officer is not a 
trained lawyer. He is a physician. He does not conduct 
the proceedings as a court of law. He may allow inter¬ 
ested parties to ask questions of witnesses, but these ques¬ 
tions are distinctly different frofh cross-examination. In¬ 
terested parties are merely allowed by courtesy of the Cor¬ 
oner to elicit further information on points previously un¬ 
touched. The Coroner realizing the difficulties that con¬ 
front even a trained judge in limiting cross-examination to 
its proper scope refuses to struggle with these difficulties 
and bars true cross-examination. Such a proceeding can 
not from its nature offer opportunity for true cross-exam¬ 
ination. Further, the parties in the Coroner’s inquest and 
the subsequent trial are not even substantially similar or 
identical. Take this case as an example. Deceased died 
on April 14, 1911. The inquest was on April 15, 1911. 
Did this offer to plaintiff here any real opportunity to 
cross-examine? Even if Mr. Wheatley had represented the 
plaintiff here, would not his presence at the inquest have 
been for the purpose of hearing the testimony offered rather 
than for the purpose of attacking the testimony of wit¬ 
nesses. The opportunity to prepare in advance the line 
of attack by cross-examination is an essential element 
thereof which is never present in Coroner s inquests. 

Jones on Evidence, 2d Ed., at page 421, in considering 
the exception to the hearsay rule here involved, the testi¬ 
mony on a prior trial of a witness now inaccessible, says: 

“Nor is the testimony of a witness given at a Cor¬ 
oner’s inquest admissible, under this exception, in a 
subsequent action, as the inquest is not a judicial pro¬ 
ceeding between the same parties 
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Encyc. of Evidence, Vol. 3, page 574, says: 

Nowhere, except in England, is the testimony 
given at the inquest competent proof of the facts 
therein stated in civil actions.” 

The only case that plaintiff offers as entirely and exactly 
in point is Cook vs. N. Y. Central Railroad Co., 5 Lans. 
(N. \.), 401. This was an action by an administrator 
because of the death of deceased due to the negligence of 
defendant. Judgment for the defendant was sustained. 
The court held it was no error to exclude the testimony be¬ 
fore the Coroner of a dead witness, although defendant 
was represented by counsel at the inquest (p. 402). The 
court says (p. 406) : 

“The testimony of the witness, John Brennan, be¬ 
fore the Coroner’s inquest was properly excluded. 
The inquest was no action or a judicial proceeding be¬ 
tween these parties in any sense.” 

In that case the circumstances are exactly similar to the 
present case. The plaintiff was offering in evidence testi¬ 
mony of a witness at the Coroner’s inquest and the court’s 
ruling to exclude such testimony is upheld, even though de¬ 
fendant was represented at the Coroner’s inquest and had 
as much opportunity to cross-examine as is ever offered at 
a Coroner’s inquest. We submit that in the light of the 
fact that defendant fails to cite a single case exactly in 
point, the present case should be given especial weight. 

There are many other American cases in which the ex¬ 
clusion of testimony taken at the Coroner’s inquest is held 
not to be error. It is true that in these cases, the other 
party was not present at the Coroner’s inquest and had no 
opportunity at all to cross-examine, but they are offered 




here to support plaintiff s contention that the exclusion of 
testimony at the Coroner’s inquest has again and again 
been held not to be error. 

In Pittsburgh, Cincinnati & St. Louis R. R. Co. vs. 
McGrath, Administrator, 115 Ill., 172, the testimony of 
John Roll, taken before the Coroner’s inquest, John Roll 
being dead at the time of the trial, was excluded in an 
action by an administrator to recover for the death of the 
intestate. Judgment for plaintiff was affirmed. 

In McLain vs. Commonwealth, 99 Pa. State., 86, the 
evidence of a witness before the Coroner’s jury, said wit¬ 
ness being ill at the time of the trial, was excluded, but the 
judgment of the lower court was affirmed. 

State vs. Cecil Co. Commissioners, 54 Md., 426, is not 
exactly in point because there the question was raised as to 
the admission of the proceedings in full including the ver¬ 
dict, but the language of the court is significant: 

‘‘The inquisitions offered to be introduced as evi¬ 
dence in this case is not a judicial proceeding, and is 
inadmissible either upon a criminal prosecution or in a 

civil suit.” 

Germania Life Insurance Co. vs. Lewin, 24 Colo., 43, is 
not a similar case, but once again the language of the court 
is relevant here: 

“It is claimed that inquisitions by Coroners were 
admissible in evidence at common law, and hence are 
now admissible in jurisdictions where the common law 
rule has not been changed by statute. The English 
rule, however, grew out of the fact that the inquisition 
was’a judicial proceeding authorized by statute, but 
this reason is without force under our system of gov¬ 
ernment. Moreover, under our Constitution, no part 
of the judicial power of the State could be vested in 



the Coroner; hence the inquest sought to be introduced 

was extra-judicially taken and should have been ex¬ 
cluded.” 

Counsel for defendant have cited many cases in their ar¬ 
gument on this point, but let us examine them. 

The cases holding that the whole verdict of the Coroner’s 
jury is inadmissible are practically irrelevant as plaintiff 
does not contend that this is law in the District of Colum¬ 
bia. (Also see State vs. Cecil County, 54 Md., 426.) The 
cases cited holding that this exception to the hearsay rule,— 
testimony at prior trial where witness is inaccessible,—does 
exist, and that it is based upon the right of cross-examina¬ 
tion, would be relevant as a background for citations exact¬ 
ly in point, but in themselves are hardly instructive on the 
precise question here involved. The lack of authorities in 
favor is shown by the reliance defendant’s counsel is forced 
to place upon his very doubtful inference from the language 
in State vs. Campbell, 1 Rich. (S. C.), 124 (Defendant’s 
Br., pp. 63, 65). The only cases even cited by the defen¬ 
dant as really in point on this question are Sill vs. Brown, 
9 Carr., 601, and John vs. State, 26 Tex. App., 631. 

The first is an English case of no authority in this country 
as the English cases seem to hold that evidence was ad¬ 
missible whether the other party was present or not, and the 
American courts as has been clearly shown repudiate this 
doctrine. The second case is based directly and entirely on 
the statute. These are the cases the defendant offers as most 
favorable to his contention. We have found no stronger 
ones to uphold its contention. 

In conclusion on this proposition, we submit the following 
points: The wording of the Code, hereinbefore quoted, is 
explicit and can not be modified or extended by any cases 
cited by defendant attempting to relax the common law rule 
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of evidence; but were we to seek the true rule of the com¬ 
mon law as applied in this country, we find that defendant 
has not pretended to submit a single case exactly in point. 
We have submitted one case exactly in point. Further, 
there are many cases excluding testimony at Coroners’ in¬ 
quests where the other party was not present. The grounds 
stated for the exclusion vary. We submit that these cases 
constitute a general rule of exclusion of such testimony un¬ 
less the defendant can show cases which exemplify an excep¬ 
tion to that rule. Defendant has clearly failed to satisfy 
any such burden. On statute, general theory and on dicta 
as we have attempted to put it before the court, this testi¬ 
mony is inadmissible. 

Further, the testimony in this case shows clearly that 
Mr. Wheatley did not represent Mrs. King or the other 
members of the family at the Coroner's inquest. (R., pp. 
44, 45.) He api>eared at the request of a son and did not 
see Mrs. King until after the inquest. The opportunity of 
cross-examination which defendant’s brief established as a 
prerequisite to the admission of testimony at a former trial 
was here absent. 

The only testimony of the witness, Amos Brown, at the 
Coroner’s inquest which could have aided the defendant 
was, “The car was also coming east at a slow rate of speed; 
I suppose probably it was making six miles an hour. I don’t 
think it was making any more than that.” Similar or 
stronger testimony for the defendant on this identical point 
by five witnesses, (Mrs. Long, R., p. 31, Edwards, R., p. 34, 
Griffin, R., p. 28, Marks, R., p. 41, and Ballinger, R., p. 42), 
was in evidence before the jury. 

Further, the admission of this testimony would have 
benefited plaintiff materially. Amos Brown at the Coroner’s 
inquest testified that there was no car coming from the op¬ 
posite direction until after (R., p. 47), contrary to the tes- 
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timony of the motorman (R, p. 34). Amos Brown also 
testified that the deceased “was walking along leisurely.” 
This contradicts the testimony of the motorman, Edwards, 
who said “he was either in a fast walk or a trot” (R„ p.’ 
34), and the witness, Marks, who said, “saw the man com¬ 
ing in a fast walk, maybe running” (R„ p . 41). Amos 
Brown also testified that after applying the emergency stop 
the car ran some feet over its length before stopping, so his 
testimony on the whole would have been of very doubtful 
advantage to defendant. We submit, therefore, that even if 
its exclusion was error, it was not that harmful error which 
is ground for the reversal of a judgment. 

III. 

Should the Motion for a New Trial Have Been 

Granted ? 

The last error urged by defendant is the overruling of the 
motion for a new trial. The only proposition advanced in 
defendant’s brief is that the evidence did not support a ver¬ 
dict. Without repeating in full the remarks introductory to 
this argument, we merely wish to urge again the answer 
there made by us, which we believe is a sufficient answer to 
defendant’s argument. The point we refer to is that ad¬ 
mitting all that defendant claims under this head, the over¬ 
ruling of the motion was not error. Defendant states again 
and again that leaving out the testimony of Tague and 
Hioures, plaintiff when she first rested, at the conclusion of 
her testimony, made no case. Defendant nowhere ventures 
to state that at the close of the case, there was not sufficient 
evidence to justify a verdict for plaintiff. Without any in¬ 
tention to be sarcastic, we submit that it seems fair to be¬ 
lieve that defendant’s counsel has in his brief claimed at least 
all to which he is entitled, in which event his argument 
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here must fail. Even defendant does not claim that all the 
evidence in the case is insufficient, and we respectfully sub¬ 
mit that as found by the learned trial justice in the exercise 
of his sound judicial discretion in considering and passing 
upon the motion for a new trial, after having had personal 
opportunity to view the witnesses and hear their testimony 
upon the stand, there was ample in the case to solidly sup¬ 
port both the verdict and judgment thereon which should 
be affirmed. 

Respectfully submitted, 

Wilton J. Lambert, 
Rudolph H. Yeatman, 
Frederick R. Whippler, 
Frank S. Smith, 

Attorneys for Appellee. 















